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BEYOND THE NEW PROPERTY:
THE RIGHT TO BECOME
AND TO REMAIN PRODUCTIVE
Edgar S. Cahn*
INTRODUCTION

The sixties and seventies saw the creation of new rights and the expansion
of old ones in response to discrimination, disenfranchisement, and poverty. The
new rights were both participatory rights' and substantive rights.2 They
effected a redistribution of wealth and power. Essentially, they were rights to

consume and rights to share. We called these rights "The New Property."3
As we moved from an era of sustained growth and surplus to budget deficits
and trade deficits, we have been less willing to address social problems by
expansion of those rights. Political and judicial receptivity to further
redistribution diminished sharply.' Litigation seeking to address growing
inequality and long festering social problems by expansion of these entitlements

came to be perceived as an effort to redistribute a fixed pie. For the poor to
gain, someone less poor had to lose. The result has become a zero-sum game
in which the winners give no quarter. Those who seek to address social
problems by litigation find themselves engaged more and more in a holding

Professor, District of Columbia School of Law;, former Co-Dean, Antioch School of Law.
1. Some of the most notable participatory rights involved reapportionment, access to the polling booth,
representation on rdvisory and policy boards overseeing federally funded prgrams, access to information,
publication and comment requirements imposed on regulations and proposed plans. environmental impact
statements, public hearing and consultation requiremnts, due process rights, expanded judicial doctrine of
standing, reviewability and private rights of action. They amounted to a vast democratization ofgovemrntal
decision making power.
2. Governmental largesse was expanded radically and converted into a vast new array of benafits and
entitlements to welfare, job training, student loans, food, shelter and health care. Anti dc i
on laws
and court decisions restricted the private property rights of businesses. employers, and landlords. Th7right
to use and enjoy air, water, woodlands, wild life, public lands and public property underwent a simlasr
redistribution; new laws protected the interest of unborn generations by curtailing the rights of the living to
use, to enjoy and to exhaust.
3. Tie term derived from Professor Charles Reich's seminal article, "The New Propert"73 YALE LJ.
733 (1964).
4. For opposing perspectives an this WA compare Robert Lelrachman, Greed is Not Enougk
Reaganomics (1982) with Charles Murray, Losing Ground.
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action. Yet, a holding action is not enough; the problems do not stand still;
they grow.
This Article argues that a new group of rights is needed and can be
established. They cannot be mere extensions of the "New Property" rights of
the sixties and seventies. Those rights were essentially redistributive; in one
form or another, they were rights to consume and rights to share. The new
rights must differ significantly. They will be rights
- to become productive,
- to remain productive, and
- to avoid obsolescence as a productive member of society.
The new rights and the old ones are not mutually exclusive; they are
complementary. Examples of these new rights are beginning to proliferate on
the legal landscape.'
The new rights will be ones which trigger the greater use of unutilized or
under utilized resources. Among the primary resources that are underutilized
or unutilized in our society, two are pre-eminent: knowledge and people's time.
Our economic system and our social institutions make effective use of only a
portion of what is -available. They fail to provide the incentives, the
disincentives, the institutions and the mechanisms needed to mobilize these
resources more fully to meet social needs.
The creation and assertion of new rights can impact significantly on a major
scale by mobilizing those underutilized resources.' It will take a combination
of litigation, legislation and new forms of private consensual arrangements to
achieve these results.
These new rights can serve as a catalyst if their assertion is designed:
5. These new rights (to become and to remain productive) take numerous forms and come into being
by contract, by court decision and by statute:
- a right to retraining contained in a collective bargaining contract,
- the right to continue as an employee despite reaching a mandatory retirement age,
- the new statutory right of the hadicapped to be free of discrimination in seeking employment,
- increasing the amount retiree can earn without a cut in social security benefits.
Courts, legislatures, corporations appear more willing to permit an expansion of rights to become and remain

productive than of rights to share and to consume wealth produced by others.
6. The assertion of rights includes 'powers-the capacity of people voluntarily to create and enter into
new right-duty relationships. New rights may entail giving expanded legal protection to those powers. The
distinction between rights and powers may sound unduly technical. As we shall see in Part IL giving
operational effect to the distinction in a way that protects and facilitates the exercise of the power to create
new rights by consensual arrangements has the potential to unleash vast, unutilized resources.
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- to effect a significant increase in productivity from resources already being
utilized,
- to remove blockages which prevent or stifle the realization of productive
potential, or
- to secure utilization of underused resources. Our society must develop new
ways to accelerate both the development and the use of new knowledge.
And we must find ways to mobilize those energies which both the market
economy and voluntarism fail to tap. The alternative is to permit major
social needs to remain unfilled and grave social problems to continue to
fester.
This Article seeks to examine the strengths and limitations of a litigation
strategy to increase effective use of knowledge by the assertion of a new right:
the right to compel officials to make use of such knowledge in programs
designed to help the disadvantaged realize their productive capacity more
7
fully.
The imposition on officials of a duty to use knowledge may seem to be only
a small step. But it is not for two reasons. First, if a society in search of
solutions cannot secure utilization of those solutions that have been identified,
there is less incentive to continue investing in the quest. The willingness to
keep trying ebbs. It is easier to blame the victim. By default, that becomes the
response. Second, securing a right to the beneficial use of knowledge is itself
a form of redistribution in an information age where knowledge is both wealth
and power. Unlike other forms of wealth, the redistribution of knowledge does
not entail the same zero sum-game. Knowledge is not a commodity of a fixed
quantity. With certain exceptions,' knowledge is infinitely divisible without

7. This is the first of two articles focussing on how knowledge and time can be mobilized to mee social
needs by the creation of new rights. A forthcoming Article examines a new righsduty strategy for
mobilizing personal time to address social problems-a strategy now in use in addressing the health needa
of-the elderly and of potential utility in shaping the new Social Compact that welfare refor is endeavoring
to effectuate.
8. The most obvious exception to that principle arises in copyright and patent law where rationing the
availability of knowledge promotes the public interest by rewarding the creation of new knowledge. In such
contexts, a balance must be struck between creating incentives or disincentives that limit acess and insuring
that the monopoly so created is not abused indefinitely or expanded inappropriately. Creating private property
rights in new knowledge does not necessafly restrict access; it can create an incentive to zecure the broadest

poss'ble utilization. The Sony Betamax cse and litigated disputes over computer software provide rich
ilustrations of the competing principhe. (Cf. classified information in the context of national security ,uhere

there ar both differences and skiilarities in the debate over the desrability of sharing information and
knowledge).
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dilution. Vesting a right in the citizen to compel use of knowledge by officials
charged with responsibility for governmental action need not trigger the same
redistributive tug of war that arises when a redistribution of goods and services
is involved.
The notion that officials should be obliged to use knowledge hardly seems
revolutionary. Ordinary human beings, be they shopkeepers, manufacturers or
professionals, are subject to such a duty. But not officials. Except where
physical health and bodily safety are involved, officials are under no such
general obligation. The courts have declined to create such an obligation and
generally speaking, legislatures have not attempted to do so although many
have provided for the identification, collection and dissemination of model
programs, exemplary programs, promising practices and the like. But actual use
is not required.
This Article explores the implications of such an obligation in the context
of a new, federal requirement, imposed upon school officials receiving federal
funds, to make use of state-of-the-art knowledge about what works. There is
a big difference between mandating improvement and securing it.'
Part I of this Article examines the new legal obligation and the doctrinal
framework that courts can be expected to use if called upon to enforce it.
Part II of this Article examines several methodological issues that would
arise in enforcing such an obligation:
1. When do we know something "works" with sufficient assurance that it is
prudent to require officials to make use of that knowledge?
2. When imposed by external legislative or judicial fiat, can an obligation to
utilize knowledge be totally sabotaged or are there ways to increase the
likelihood of successful replication and utilization?
Part III of this Article explores the broader implications of trying to impose
such an obligation on officials. It argues that, as a society, we must accelerate

9. In Henry V, Part II, Lord Glendower boasts: 'I can call demons from the vasty deep.' To which
Hotspur appropriately responds: 'Aye. So can I and so can any man. But will they come wvhen ye do call7 °
Legal obligations do not always come when called.
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knowledge utilization and that the imposition of a legal obligation, standing
alone, is insufficient unless we also create new institutional mechanisms.
PART L
THE FIRST OF A NEW GENERATION OF RIGHT:
THE NEW LEGAL OBLIGATION AND A DOCTRINAL FRMEWORK FOR

JUDICIL ENFORCEMNT

In a small conference room of the Legal Services Program for Chester,
Pennsylvania, a group of parents watch a video showing children learning
mathematics by a new system developed at Johns Hopkins University. The
video begins with clearly unrehearsed and spontaneous expressions of
excitement about math: teachers commenting how the children would now
rather do math than go to gym; students describing how it felt to succeed.
Next, the video displays awards being made, not to individuals, but to two
teams of students based on the test scores of the entire team the previous week.
Then the action begins: children, black and white, work in pairs within a team
to help each other master lesson plans, drill each other, grade each other's
exercises, score practice exams. Each team contains a mix of students: students
working at the same level are paired to work together;, but within each team,
there are several pairs with those more advanced helping the less advanced.
Every team wants to win; so no team lets a member take a "real test" until each
has completed the exercises and scored at least 90% on a practice examination.
While students work on assignments in pairs within in teams, the teacher gives
instructions to students working at the same level drawn from all teams.
Because the other students are working in pairs on exercises, the teacher is free
to concentrate on teaching. Next, a nationally recognized expert summarizes the
results of extensive experimentation with this approach: students using this
method consistently score better on standardized examinations than "control
groups" and the gains are sustained from year to year. Then come more
"testimonials" from teachers and students. The video ends with a sales pitch.
The whole system is available to any school system, complete with lesson
plans, exercises, practice exams, real exams and award certificates. Then comes
the clincher:. "This system can be implemented with one day of teacher
training"--and the room full of parents explodes: "Why don't our kids have this
system?"
A dramatic improvement in the performance of substandard schools may be
about to materialize because of new federal education legislation focusing on
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school improvement. 0 The legislation reflects congressional impatience with
the continued widespread failure of schools to educate large segments of the
population"1 in an era when the task of becoming and remaining a productive
Congress was also
human being has become ever more complex. 12
responding to a growing consensus supported by research, newspaper accounts,
anecdotal reports and expert opinion that schools can succeed against the odds
and that students from educationally disadvantaged backgrounds can overcome
seemingly overwhelming obstacles if the schools will do their part.
The new statute requires those schools that are failing to close the gap
between educationally disadvantaged students and others by undertaking
specific changes in educational strategy that "have the greatest likelihood of
improving performance." The new obligation emanates from congressional
dissatisfaction with the prior standard requiring only "reasonable promise" of
"substantial progress." Congress now believes that more can be required
because more can be achieved. The change takes the form of mandating the
development of a School Improvement Plan that will actually close the gap in
student performance. And for once, the professional discretion of local school
authorities need no longer be deemed self-validating because the plan must
embody changes found to have the "greatestlikelihood" of improving student
performance. This phrase, "greatest likelihood,"' implies an objective standard:
superior to alternatives bas&e on evidence. For the first time, parents can
demand that a plan make use of new knowledge of what works and what does

10. 20 U.S.C. § 2701 (1965) as amended by 20 U.S.C. § 2731(bXA) (1988).

11. The Model State Statute prepared by the Council of Chief State School Officer, sets forth the
following proposed findings:

Despite the progress that public school systems have made, the rates of school failure remain extremely
high.
(a) More than one-quarter of the nation's youth do not finish high school. Many who do graduate
and enroll in postsecondary institutions are in need of remedial reading and writing courses.
(b) Nearly 13 percent of seventeen-year-old students still enrolled in school are functionally
illiterate. Among students who drop out, about 60 percent are functionally illiterate.
'Elements of Model State Statute To Provide Educational Entitlements for At-Risk Students,' School
Success for Students At Risk: Analysis and Recommendations of the Council of Chief Ste School Officers
320, 324 (1988)
'A recent study of 21- to 25-year-olds conducted by the National Assessment of Educational Progress, found
that fewer than 20 percent could decipher a difficult bus schedule and fewer than 40 percent could calculate
the change due from a two-item restaurant meaL Laura Mansnerus, 'Coming of Age," New York trimes
Education Supplement, Nov. 5, 1989 at 31.
12. As Arnold EL Packer, co-author of the 1987 study "Workforce 2000" observed:

The average young person is not good enough for the average new job.'Quoted in Laura Mansnerus,
'Coming of Age' Education Supplement, New York T'nes Nov. 5, 1989 at 31.
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not work. Their first problem will be gaining access to that knowledge so that
they can use it in shaping their own demands on local school boards.
Fortunately, they do not have to undertake the basic research themselves.

A. Knowledge About "What Works' In Education
In the field of education, billions have been invested by government, by
foundations and by philanthropists over the past quarter century in experiments,
demonstration programs and research. There has an exponential increase in
knowledge about what works and what does not work. Each year for the past
fifteen years, the U.S. Department of Education has published a book entitled
"Educational Programs That Work" containing abstracts of programs found to
be both effective and replicable by a special review panel. In the mid-eighties,
the Department began publishing a more specialized set of program abstracts
entitled "Effective Compensatory Education Sourcebook" containing project
profiles of successful programs. States have done.their own compilations. In
Florida, the state department of education is under a legislative mandate to
collect exemplary programs for students-at-risk in Pennsylvania, the
Department of Education compiled and published its own catalog of effective
programs as a res6urce for local school districts.
There is still a great deal to learn. But we already know a great deal: we
know how to prevent elementary school children from falling behind; we know
how to get students of varying abilities and differing backgrounds to perform
at grade level and above. We know effective methods of remediation. Our
knowledge is clearest at the pre school and elementary school levels; as one
moves into the middle school, high school and drop-out areas, there is less
consensus, greater variation, and less certainty. But even here, there are
approaches that are demonstrably effective in changing the odds for even the
most disadvantaged students.
Indeed, the problem for any school system and any group of parents is not
one of finding programs that claim to be successful. The problem is choosing
those that will actually work and getting them implemented. If one believes all
the press releases and newspaper stories, there are too many "successful"
programs-not too few. One needs to maintain a certain, healthy skepticism
about all of the programs designated as "programs that work." Some do; some
don't-and for some, the evidence is less clear than earlier claims might have
led us to believe. Fortunately, in the field of elementary education, an
exhaustive review of all programs included the catalog, EducationalPrograms
That Work, has been undertaken by a federally funded Center for Research on
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Elementary and Secondary Schools at Johns Hopkins University. That study
identifying the "genuinely" successful programs starts with a "Buyer Beware"
caveat:
In our search for effective Chapter 1 programs, we wrote to every one of
116 Chapter 1 programs identified as "exemplary" by the U.S. Department of
Education. All the programs that sent us multi-year data showed significant
gains in percentile ranks for fall-to-spring testing, but by the following fall
these gains had disappeared in almost every case 3
This means that every program profiled in "Programs That Work" must be
re-examined because of the inflationary impact of fall-to-spring testing."' That
is the bad news. The good news is that the job has already been done by
nationally recognized experts 5 (under a grant from the U.S. Department of
Education) utilizing rigorous criteria:
1. The program had to be capable of being replicated by schools other
than those in which it was developed.
2. The program had to have been evaluated for at least a semester and to
either have been compared to a control group or to present convincing
evidence of year-to-year gains. This excluded dozens of studies which
used fall-to-spring gains or other evaluations designs which have been
found to greatly overstate program effects.
3. The program had to provide effects in reading and/or mathematics of
a least 25% of an individual standard deviation (i.e., the effect size hadto
be at least +.25, a difference that could be considered educationally as
well as statistically significant).' 6
The Johns Hopkins researchers have done more than simply winnow down
the vast compilation of programs certified by the federal government's panel.
13. Slavin, 'Making Chapter 1 Make a Difference," Phi Delta Kappan Oct. 1987 110, 111.
14. New regulations promulgated by the U.S. Department of Education now require a shift to twelve
month reporting.
15. The research was done by a team from the Center for Research on Elementary and Middle Schools
at Johns Hopkins University readed by Dr.Robert E. Slavin. SF2 GENF.RAL.Y SLAViN, KARwIT, MADDEN,
EFFECnvE ltoGRAms Foa Srtu=s AT RiSK (1989).
16. Robert E. Slavin, 'Restructuring Elementary Schools to Ensure Success for All,'
a paper prepared
for the Council of Chief State School Officers written under funding from the Office of Educational Research
and Improvement, U.S. Department of Education.
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They have also provided a summary analyzing the characteristics of the
programs that work and have organized the programs into three broad
categories: prevention, classroom change, and remediation.
FirstGrade
Prevention
Programs

all of the preventative first grade models used
tutoring and/or small group instruction by
certified teachers or paraprofessionals; all were
extremely successful in increasing students' reading
achievement.

Classroom Change
Programs:
A. Continuous
Progress
Programs

students proceed at their own pace through a
sequence of well- defined instructional
objectives but are taught in small groups of
students at similar school levels drawn from
different homerooms or even different grades;
students are frequently assessed and regrouped
based on these assessments

B. Cooperative
Learning

students work in small, mixed-ability learning
teams and receive certificates and other recognition
based on the performance of all team members;
instruction, however, is delivered to skill-based
subgroups. Some programs combine continuous
progress and cooperative learning programs.

Supplementary/
Remedial Programs
A. Remedial
Tutoring

one-to-one tutoring using older students and/or
volunteers; highly cost-effective; using older students
as tutors produces achievement gains for tutors as well
as tutees

B. Computerassisted
Instruction

drill-and-practice program supplements reading
and math instruction
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Eighteen of the twenty three programs found to be both effective and
replicable in this research are programs already recognized as effective by the
U.S. Department of Education's Joint Dissemination Review Panel and listed
in its publication, EducationalPrograms That Work. That makes the job of
parents and other potential plaintiffs easiern they can and should simply demand
that schools required to develop Program Improvement Plans make use of
programs found to be effective and replicable. Although the study focuses on
17
what programs and practices work, it also identifies those that do not work.
It requires no great inferential leap to reason that a school obliged to undertake
changes that have the "greatest likelihood" of improving student performance
should at least abandon practices known not to work if anything more
promising is available. The practices found not to work include:
"Flunking:

failing more students does have a misleading
short-term effect on test percentiles or normal
curve equivalents because the students are a year
older when they take the tests. However, the
long-term effects on students who are retained are
most. often negative, controlling. for their prior
achievement levels.

pull-out
programs

at best they may keep at-risk students from falling
further behind their agemates, but even this effect is
limited to the early grades and is more apparent in
mathematics than in reading; instruction is poorly
integrated with students' regular classroom instruction;
they disrupt students' regular instruction; they label
students.

in-class
models
reducing
size

no more effective than pullouts;
there is little support from research for substantial achievement benefits of reducing class size
until class size approaches one.

For the parents in Chester, Pennsylvania, the burden of challenging the
educational programs selected by local school officials has been made even
17. Id at 1-3
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simpler. In 1988, the Pennsylvania Department of Education compiled and
distributed its own "Handbook of Effective Practices for Improving Student
Achievement." The compilation draws explicitly upon recommendations by
Robert Slavin, the researcher who conducted the national review and points out
that many of the programs have been validated by the Joint Dissemination
Review Panel (now the Program Effectiveness Panel). All but five of the
twenty-three programs recommended by Slavin are included by the
Pennsylvania Department of Education in its Handbook. The collection is
prefaced by an explanation which estops local school officials from claiming
they did not know about these programs. It virtually invites judicial deference
to the expertise of the state's own Department of Education:
It is intended that this document be used as a starting point for schools
that have become dissatisfied with current student failure rates in basic
skills. By perusing these pages, the reader, whether he or she be a
superintendent, a curriculum coordinator, a principal, a teacher, or a
family member, or a group of any of the above, will find easy-to-access
contacts to pursue additional advice or information in the quest to improve
student success rates.'s
Parents need to be adequately briefed about the obligation of the local school
district to develop a Program Improvement Plan, their right to participate in the
development and approval of that Plan, and the programs which have proven
to be effective. Armed with that knowledge and with descriptions of the
programs that they want to see included in the plan, parents should be able to
insist, either that their wishes be respected or that school authorities come
forward with something even better.' 9
Parents need to focus on three different types of needs: (1) immediate
"emergency educational first aid" for those already behind grade; (2)
fundamental pedagogic changes in instructional practices that produce
educational injury in the regular classroom; and (3) a need for school-wide or
institutional changes that impact adversely on student learning and on the
capacity of teachers to do their best job.

18. Office of Basic Education, Pennsylvania Department of Education. Handbook ofEffecdve Pratces
for Improving Student Achievement (1988) at viii.
19. Maey may need the assistance of counsel to help them ftane their recomnendations and make tha

proper recoud. If possible, they should have rccess to an expert consultant who can hep them idef thmost critical deficiencies of the school and then match specific program:s to the need-
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In dealing with the first demand for "emergency first aid," cross-peer
tutoring or computer assisted instruction are demonstrably effective options.
Two categories of programs that are readily combined appear to be the "frontrunning" candidates to meet the second need: continuous learning and
cooperative learning. Used in combination or alone, these programs have been
demonstrated to generate major sustained learning gains in the classroom."

20. In "Making Chapter 1 Make a Difference', Dr Robert E. Slavin contends that programs which his
research indicates are both most effective and most cost-effective in educating Chapter Istudents cannot be
funded with Chapter 1 funds because this would involve serving non-Chapter I students along with their
Chapter I classiates. The source of the audit exceptions is 20 US.C. 2728[b],[d] and 34 CFR i200.44
requiring that federal funds be used to supplement non-federal funds and not to supplant them. §200.44
provides:
(a) Except as provided in § 200.45(a)(1) [dealing with exclusion of special State and local funds from
"comparability" and "supplement, not supplant" determinations], an[y] LEA may use funds available
under this part only to supplement and, to the [extent) practicable, increase the level of non-Federal funds
that would, in the absence of funds under this part, be made available for the education of pupils
participating in Chapter Iprojects, and in no case may funds available under this part be used to supplant
those non-Federl funds.
Both the "comparability" requirement and the. "supplement-not supplant" requirement have legitimate, and
indeed, essential functions. They seek to insur that federal funds will not be used merely to reduce the
state's fiscal obligations or replace state and local funds. Federal funds are not to be converted into a form
of general budget relief for the school system; they have a targeted objective: improving the performance
of educationally disadvantaged students.
There must be a way to reconcile these legitimate fiscal requirements with use of in-cla or whole-class
instructional methods. The position advocated is that it must be appropriate to utilize the mot effective
pedagogic strategy and that the Hawkins-Stafford Act therefore must be construed to prohibit an audit
exception based on benefit received by ineligible students in situations
-Where benefit to ineligible children flows unavoidably and with no additional cost because of
the educational strategy selected
-Where the educational strategy can not be implemented without the involvement of and benefit
to ineligible children
-Where the effectiveness and replicabifity of the educational strategy has been adequately
established (e.g., certified by the state Department of Education or by the Program Improvement
Panel of the U.S. Department of Education and included in the catalog of 'Programs that Work"
disseminated by the National Diffusion Network)
-And where the educational strategy has been determined by the LEA to be that which has the
"greatest likelihood" of generating student improvement in the discharge of its obligation to
develop a satisfactory Program Improvement Plan (or even its lesser obligation to develop a
program that gives "reasonable promise" of "substantial progress).
Here, an audit exception would not only thwart the underlying purpose of the Hawkins-Stafford Act; it
would also directly violate longstanding statutory prohibitions on federal control of education and use of
federal moneys to interference with and dictate the selection of appropriate pedagogis to local educational
authorities.
It may be necessary to "distinguish" this situation by specifying additional factors as follows:
1. that the marginal cost of including non-eligible students was zero or alternatively, that the
marginal costs flowing from inclusion of non-eligible students was covered by state or local funds
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Approaches to school-wide change are inherently more difficult to specify.
The programs identified by the Johns Hopkins researchers do not include any
model for total institutional change. Fortunately, at least one has been certified
by the Program Effectiveness Panel and was included by the Pennsylvania
Department of Education in its Handbook of Effective Practices for Improving
Student Achievement. Called Outcomes-Driven Development Model (ODDM)
employs a systematic change process that is applied to all facets of school
operation (instruction, curriculum design, climate, leadership, management, staff
development and communications flow. School districts adopting it must
commit to six phases over a period of two years during which teachers and
administrators receive twenty five days of training and assistance. A leadership
team is required that must include the principal, at least three teachers, a school
board representative and if applicable, instructional 'leaders" from each of the
major disciplines. Paradoxically, there is no express provision for parental
involvement though the program can readily incorporate that feature. ODDM
has consistently generated improved achievement in reading and math in grades
K-12 that has persisted while simultaneously improving morale, climate and
staff effectiveness. That is no accident: the central commitment of the process
is that every decision made must be based on the findings of research literature
about what works and what does not!
There are other "uncertified" approaches that have received considerable
study and are regarded as either effective or promising. Parents should not be
precluded from demanding and securing these, simply because they are not in
the "official catalog" of certified programs. In most cases, these innovations
simply have not been submitted for governmental review. Some may be even
more effective than those that have been officially approved.

and that an equal sumn of state or local funds was expended exclusively for thz bceflt of Chzpler
I eligible students in direct tutoring programs, or in special coordination or evaluation cwts.
2. that the implementing a unitary claswide design was detenmined to be more educationally
effective and more cost-effective than th cot of implementing two veparate progra s, one for
eligible students that excluded ineligible students, the other for ineligible students only.
3. that the use of the class-wide methodology selected is a direct response to the 1988
amendments mandating coordination of Chapter I programs with the regular
curriculum so that Chapter 1 students *succeed in the regular program of the local
educational agency, attain Grade level proficiency and improve rchievement in basic

and more advanced skiUs.
4. that the per pupil expenditure of state and local funds in the school equalled or exceeded the

expenditum of state and local funds in th- prior fiscal year.
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Three illustrations will suffice to illustrate the range and quality of efforts
that are not in the official catalog of EducationalProgramsThat Work.
1. School Based Management. Two American cities, Rochester and Miami,
have tied their school improvement effort to a strategy of decentralized decision
making known as School Based Management (or alternatively, School Based
Improvement). Shared decision making at the building level is at the heart of
this effort. Teachers, principals, parents and community leaders are delegated
control over their own schools in the hope of encouraging innovation, and
tailoring school programs to meet local needs and local problems. Schools are
still held accountable for students' achievement test scores - but the advocates
of School Based Management seek to encourage the creativity and
professionalism of teacher-staff teams by relieving schools of centralized
regulation, by eliminating complex administrative processes for purchasing and
for staff hiring, and by making authority commensurate with responsibility.
Shared decision making not only means that there is administrative
decentralization of authority to the school; it also means that the principal's
traditional power is exercised by a council composed of teachers, staff, parents,
and community members. Advocates for the process contend that there can be
no pahacea and no quick fixes for education. They urge a bottom-up approacfi
that involves those most concerned directly in the decisions that affect them
and their children. The process normally begins with development of a mission
statement, conduct of a needs assessment, and preparation of a school profile.
From those evolves an agenda for both management improvement initiatives
and educational improvement initiatives. Activities are targeted, tasks assigned
and there is constant feed-back, review and assessment. It is a change-oriented
process designed to generate consensus, greater clarity of objectives and an
increased sense of responsibility for and ownership of success. While SBM is
itself an innovation, it is also a process that may prove to be the key to
securing effective implementation of specific innovations. Because it is a highly
individualized process, it will be difficult indeed to make it fit the model for
controlled experimentation. It may be more amenable to other methods of
validation, namely, the "case study" method of evaluation. The results to date
are still unclear, it is likely to take years before there is compelling evidence,
one way or the other, of its effectiveness. It is rather like endorsing democracy
as an "improvement" strategy; like democracy, it may be the most inefficient
form of government-except for all others. There should be no question about
SBM constituting an appropriate change strategy for educational
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improvement-even though it has not been authoritatively certified as an
"exemplary" program, even though its effectiveness has not been definitively
demonstrated, and even though it may not be readily susceptible of the kind of
evaluation that social scientists find most persuasive.
2. Comprehensive Competencies Program (CCP). An elementary-throughcollege level program originally developed in Job Corps, job training programs,
community-based organizations and alternative school settings and revised,
refined and field tested extensively by major multi-year funding from the Ford
Foundation. Originally designed to be run by grass roots organizations, the
program is now being used by increasing numbers of school systems to enable
students to "catch-up" with their peers and to supplement the regular
curriculum. The design is built around individual diagnostic tests, self-paced
competency-based instruction providing constant and immediate feedback
utilizing work books, audiovisual materials, computer-assisted instruction and
one-on-one teaching. The curriculum covers not only academic subjects but
also an array of functional, life skills objectives vital for success in the work
place, market place, family and community. The program comes with
management mechanisms, instructional tools, technical assistance and support
services to enable sponsors to create a fully operational "learning center' with
flexibility to serve almost any age group and any educational need. There are
now in excess of 300 CCP learning centers in operation; grade gains, measured
by nationally-normed tests, have averaged 1.0 grades in reading and 1.4 grade
in math 1.4 grades in math in a mean applied learning time of only 30 hours.
The program has been cited as exemplary in numerous foundation reports, the
National Governor's Association,2 the National Institute of Corrections' and
endorsed by various experts from the National Literacy Project, the Institute for
Educational Leadership, the Educational Testing Service and the Center for
Social Policy Studies. To date, it has never been reviewed by the Program
Effectiveness Panel. Because this program can be operated by parents, it has
particularly significant implications for parental involvement in student
improvement and school improvement. Newly required School Improvement
'Plans should be used as an opportunity to expand its utilization.

21. National Governors" Aqsociadon, Bringing Dowi the Barrers (1987) at 83.
22. Natioml Institute of Correction A Pracdical Guide for Correctional Educator, Making Literacy
Programs Work Volume 1, at 122-125.
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3. "1have a dream" Schools. In the mid-eighties, a philanthropist, Eugene
Lang, made an offer to students attending the high school from which he had
graduated: finish school, get into college and he would guarantee to pay college
expenses. His promise did not stop there; he became personally involved and
he hired a full time person to keep tabs on each student, provide counselling
and encouragement, and work intensively with any student whose home
situation or other problems were placing that student at a higher risk of
dropping out. The original experiment was widely publicized and highly
successful. It has since been replicated at hundreds of schools throughout the
country with individual philanthropists, corporations and even state
governments providing the "guarantee."
Government certification tied to a particular methodology should not be the
exclusive test of knowledge. We certainly should not become captives of
today's fashion in scientific or quasi-scientific method. We need to be acutely
sensitive to the need to combine rigor with common sense. Indeed (as
discussed in Part II) if we are to make effective use of the knowledge
explosion in coping with vast social problems in an era of accelerating change
and "future shock," we need to develop alternatives to the "strait jacket"
imposed by the "quasi experimental method" in order to make the greatest use
of informed judgment in shaping and implementing public programs.
B. A Framework For Judicial Enforcement
What will courts do when confronted with a plan submitted by the school
district that plaintiffs claim to be inadequate? Will courts defer automatically
to the expertise of officials or will they evolve a framework that enables them
to determine the adequacy of a plan without assuming the role of "Super
School Board."
Historically, courts have been reluctant to become involved in overseeing the
operation of schools. They have been unwilling to do so in a common-law tort
context, asserting among other things) a lack of institutional competence to
make educational judgments. However, in the context of several federal
statutes,' courts have wrestled with requiring school officials to make use of
relevant knowledge. Courts have been called upon to enforce statutory
requirements to address the educational needs of certain groups: educationally

23. 20 U.S.C. § 1701 (1974). Sece 8. Castenad v. Pickard, 648 F. 2d 989, 1009-1011 (Sth Cir. 1981).

TO REMAIN PRODUCTIVE

deprived students,24 handicapped students, --and students deprived of equal
educational opportunity.' In the process of responding to more egregious
cases of educational failure, courts have articulated varying standards for
defining what sound and effective professional practice might mean. These
include
- sound educational theory or legitimate experimental strategy
- best available knowledgeP
- defendants' program must be an 'equally effective alternative" to that
sought by plaintiffsP
- appropriate promising educational practices and materials"
- designed to meet the special educational needs of educationally
deprived children and of sufficient size, scope and quality to give
reasonable promise of substantial progress toward meeting those needs3'
Even in these cases, courts have shown some reluctance to require school
officials to make use of the best and latest knowledge. Courts have only been
willing to require educators to implement plans that are educationally sound. 2
Requiring the use of a professionally sound method can be tantamount to a
grant of presumptive validity to any official plan endorsed by any professional
who is adequately credentialed.
In education cases involving segregation-related issues, courts have been
willing to go farther. In doing so, they have evolved a thrAe-step analysis that

24. Elementary and Secondary EducationAct of 1965 as amended by the Augustu F. Han-n.Rabert
T Stafford Elementary and Secondary School Improvement Amendments of 1988:20 U.S.C. § 2701 erseq.
(1984, West & Supp. 1989).
25. Education of All Handicapped Children Act, 20 U.S.C. § 1401 (1983) (as amended by Pub. L 99457 (1986)).
26. The Equal Educational Opportunities Act, 20 U.S.C. § 1701 (1972).
27. See, Equal EducationalOpporninhiesAcl 20 U.S.C. § 1701 (1972) and cases interting iL (Eg.,
Castenada v. Pickard, 648 F.2d 989 (5th Cir. 1981).
28. See Martin Luther King Junior Elementary School Children v. Michigan Board of Education, 451
F. Supp. 1324 (E.D. Mich. 1978); 463 F. Supp. 1027 (ED. Mch. 1978); 473 F. Supp. 1371 (ED. Meh.
1979).
29. United States v. Texas, 506 F. Supp. 405, 420((E.D. Texas 1981).
30. Education of All Handicapped Children Act, 20 U.S.C. §§ 1413(a)(3), 1414(a)(b) (1983) (as
amended by Pub.L. 99-457 (1986)).
31. 20 U.S.C. § 2701 (1965) as amended by 20 U.S.C. §§ 2721, 2722 (1988); Nichol.on v. Pittenger,
364 F. Supp. 669, 675 (1973).
32. The same has been true in right-o-treatment' cases far adjudicated juveniles or fordzvelopmnfnI1y
handicapped children.
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we can anticipate may be used in enforcing the new obligation created by
Hawkins-Stafford Act. It permits rigorous scrutiny of claims by educational
authorities but avoids putting courts in the position of second guessing
educational experts.
1. Sound EducationalTheory or Legitimate Experimental Strategy.
The courts start by imposing a duty to implement an "educationally sound"
remedy.33 Defendants then develop a plan. Plaintiffs typically will have a set
of recommendations that they consider more effective, given the state of the art
knowledge. Courts have then been faced with the difficult task of determining
whose experts to believe. Typically courts express reservations about
intervening saying that it is not an appropriate function for a court to secondguess educational officials and their experts-but then, as we shall see, they
proceed to do so anyway. Thus, in a case involving bilingual education, the
court dutifully noted that its role was circumscribed by considerations of
institutional competence and judicial deference:
First, we must examine carefully the evidence of record regarding the
soundness of the educational theory or principles upon which the challenged
program is based. The court's responsibility in this regard is to ascertain
whether a school system is pursuing a program informed by an educational
theory recognized as sound by experts in the field or at least considered a
legitimate experimental strategy.... "Our function is not to resolve disputes
among the competing bodies of expert educational opinion. So long as the
chosen theory is sound, we must defer to the judgment of the educational
agencies in adopting that theory, even though other theories may also seem
3'
appropriate."
This ritual disavowal by courts is not to be taken at face value because
courts then do proceed to examine the educational plan on the merits. Some
courts have felt that the evidence warranted outright rejection of the plan as
educationally unsound. Others have declined to reject a plan initially but have

33. Plaintiffs typically will have a set of recommendations that they consider more effective, given the
state of the art knowledge. Courts have been unwilling, in most instances, to choose between experts each
contending that his or her own plan is superior.
34. Gomez v. Illinois State Bd. of Educ., 811 F.2d 1030, 1041 (7th Cir. 1987) (citing Castaneda v.
Pickard, 648 F.2d 989, 1009 (5th Cir. 198IXemphasis added).
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coupled acceptance with additional requirements and conditions described
below.
Thus in United States v. Texas", the federal district court rejected the
state's program, English as a Second Language, and ordered the state to
implement the plaintiff's bilingual program finding that that program was
"uniquely suited as a vehicle for compensating Mexican-American children in
Texas for learning difficulties engendered by pervasive discrimination..." The
court in effect chose between two competing expert positions saying that
"defendants have failed to demonstrate that any alternative medium of
instruction would be equally effective [compared to the bilingual program
sought by plaintiffs].""
In this case, under the guise or reviewing educational soundness, the court
in effect shifted the burden of proof from plaintiffs to defendant school
authorities to prove that their proposed program had the demonstrable potential
to be "equally effective' compared to that proposed by plaintiffs and their
experts.
In MartinLuther King Jr.Elementary School Children v. Ann Arbor School
Dist BaL, a case involving black English, the court came close to imposing
a "state-of-the-art" requirement by rejecting a program because the "plan does
not take into considerationexisting knowledge on the subject' and "must be
rational and logical in light of the situation confronting them and the
knowledge reasonably available to them. 38 The court, however, avoided
choosing the plaintiffs proposal over the defendants, resorting instead to saying
that it would defer to the defendants initially, but only initially.
2. No gap between theory and practice
The courts couple this first requirement with a second an obligation to
utilize adequate resources in implementing the plan.
Second, we must determine whether the programs actually used by a school
system are reasonably calculated to implement effectively the educational
theory adopted by the system. After providing substantial leeway for the school
system to choose initially its program, we would not be assuring that
'appropriate action' was being taken if we found that the school system, after

35. 506 F. Supp. 405 (ED. Tex. 1981).
36. Id. at 420.
37. 473 F. Supp. 1371, 1390-1391 (FD. Mich. 1979).
38.

d. at 1382.
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adopting an acceptable theory of instruction, failed to provide the procedures,
resources, and personnel necessary to apply that theory in the classroom."
This second requirement could provide the leverage to compel the state or
school district to supply the necessary dollar and personnel resources to the
extent that specific supplemental resources can be demonstrated to be necessary
to successful replication of a sound educational program.
3. DemonstrableResults over 77me
Finally, the courts add a third requirement: an obligation to revise the
remedial plan if it proves ineffective in remedying the injury.
Finally, we must decide whether a school's program, although ostensibly
premised on a legitimate educational theory and adequately implemented
initially, fails, after a period of time sufficient to give the plan a legitimate
trial, to obtain results that would indicate that the language barriers confronting
the students are actually being overcome....In other words, the program can
pass the first two thresholds of Castaneda, yet may after a time no longer
constitute appropriate action for the school system in question, either because
the theory upon which it was based did not ultimately provide the desired
results or because the authorities failed to adapt the program to the demands
that arose in its application. Judicial deference to the school system is
unwarrantedif over a certainperiod the system hasfailed to make substantial
progressin correcting the language deficiencies of its students.40
In Martin Luther King Junior Elementary School Children v. Ann Arbor
School District Board, the court rejected one critical part of defendants' plan.
It accepted the instructional plan-but rejected the evaluation portion which was
"largely directed at an evaluation of the inservice training program." Instead,
the court insisted that the remedy satisfy an output standard that looked at
student performance, noting:
[Tihe ultimate beneficiaries of the plan should be the children and a part
of the effort of evaluation should be aimed at determining whether or not,
and if so the extent to which, the children have been assisted in learning
to read. In other words, an additional component should be added to the
evaluation part of the plan. The Board must determine not only if the

39. Gomez v. Illinois State Bd. of Education, supra, at 1041-42. (emphasis added).
40. Id at 1042 [emphasis added]
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barriers are being overcome but also must determine if the impediments
to equal participation in the instructional program are being overcome (as
evidenced by the students' progress in attaining reading skills). The court
suggests specifically that the evaluation part of the plan be broadened to
report changes in the reading skills of the children and if possible the
effect that plan has had on these skills.4 '
This three-step analysis provides an analytic framework and a starting point
for courts seeking to enforce the new Hawkins-Stafford Act requirement that
schools make those educational changes which have the greatest likelihood of
improving student performance.
This three step framework can be made more effective if the statutory
requirement is treated by courts as the legislative imposition of a duty to
exercise professional due care. Here, conventional tort doctrine defining
reasonable care helps while, at the same time, the statutory source of the duty
avoids those pitfalls that have prevented the same duty from emerging as a
common law doctrine.
The first two elements (Development of a Educationally Sound Plan and
Utilization of Adequate Resources) of the Castenada framework can most
usefully be regarded simply as formulations (within a statutory context) of a
tort duty to exercise reasonable care in the development and implementation of
a remedial plan. The third element of the test calling for results simply makes
the duty a continuing one with additional enforcement leverage: if the first plan
does not succeed, any deference given to defendants and their experts should
cease and indeed, should shift to plaintiffs and their experts.
A conventional tort analysis helps to identify those factual and policy
considerations which should enable courts to overcome their traditional
reluctance to interfere with or second guess the actions of school officials.
Judicial intervention is likely to be greatest if the courts can be persuaded that
all that the statute simply entails application of the basic tort duty to act
reasonably to avoid injuring others. Acting with reasonable care entails utilizing
knowledge that reasonable people can be expected to have.
Courts have been comfortable with their role in enforcing this duty in other
contexts. Where health and physical safety have been involved, courts have
consistently imposed a duty to use knowledge. Indeed, on occasion, they have

41. Id. at 1390.
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imposed a duty to utilize state-of-the-art knowledge, a higher standard than
"prevailing practice" in the relevant geographic area or in industry. 2
An obligation to keep abreast of knowledge 3 and to make use of
knowledge is commonplace in medical malpractice claims," product safety
claims (most notably those involving asbestos)" and where a fiduciary
obligation is involved."
The standard of knowledge expected in the
professions is national rather than local at least where the medical profession
is involved-and the rationales for a national standard have equal applicability
to the teaching profession and state and local education officials.4 7

42. In The T. J. Hooper, 60 F. 2d 737 (1932), Judge Learned Hand held that oceangoing tugs not
equipped with radio receiving sets to receive storm warnings were unseaworthy and held owners liable for
cargo loss for failure to install the newest technology even though the industry had not yet generally adopted
receiving sets and federal statute only required a transmitting set. In doing so, he obocrved:
"Is it then a final answer that the business had not yet generally adopted receiving sets? There are no
doubt, cases where courts seem to make the general practice of the calling the standard of proper
diligence; we have indeed given some currency to the notion ourselves. [Citations omitted] Indeed In
most cases reasonable prudence is in fact common prudence; but strictly it is never its measure; a whole
calling may have unduly lagged in the adoption of new and available devices. It never may set its own
tests, however persuasive be its usages. Courts must in the end say what is required; there are precautions
- so imperative that even their uiversal disregard will not excuse their omission. [Citations omitted] But
here there was no custom at all
as to receiving sets; some had them, some did not; the most that can be
urged is that they had not yet become general Certainly in such a case we need not pause; when some
have thought a device necessary, at least we may say that they were right, and the others too slack. Id.
at 740.
43. "As scientific knowledge advances and more and more effective tests become available, what was
excusable ignorance yesterday becomes negligent ignorance today." W. PRossER & W. KmoN,lPoSsE
AND KEETom oN THE LAW oF TORTS § 32, at 173-193 (5th ed. 1984).
44. See, e.g., Kingston v. McGrath, 232 F.2d 495 (9th Cir. 1956); Agnew v. City of Los Angeles, 186
P.2d 450 (Cal. 1947); Johnston v. A.C. Lumber Co., 217 P. 979 (Idaho 1923).
45. The standard includes knowledge that "should have been known based on information that was
reasonable available or obtainable [which] should have alerted a reasonably prudent person to act.' Feldman
v. Lederle Labs, 479 A.2d 374, 386 (NJ. 1984). Under certain circumstances, a manufacturer Is held to the
level of an expert in the field and is required to keep abreast of scientific and technological advances. Borel
v. Fiberboard Paper Products Co., 493 F.2d 1076 (5th Cir. 1973), cert.denied, 419 U.S. 869 (1974).
46. Francis v. United Jersey Bank, 432 A. 2d 814 (NJ. 1981) (fiduciary obligation includes an
affirmative obligation to acquire knowledge necessary to the effective performance of corporate activities,
to monitor corporate activities and policies, to be aware of financial condition of the corporation, to object
to illegal activities, to resign if they are not abated and to seek advice of counsel. See also Casey v.
Woodruff, 40 N.Y.S. 2d 625 (1944)
47. The recognized standard for a physician is established as "the standard of professional competence
and care in similar communities among physicians engaged in his field of practice." The question becomes:
is the relevant "professional community" local or national? For physicians, the relevant professional
community is nationwide:
[b]acteria, physiology and the life process itself know little of geography and nothing of political
boundaries....Each physician may with reason and fairness be expected to passe or have reasonable
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In asbestos cases, the duty to utilize reasonably available knowledge has
even been construed to include an obligation to undertake research where such
research would have uncovered dangers that were reasonably discoverable
given the state of the art at the time. Where a fiduciary duty is involved,
courts have treated the duty to exercise due care as entailing an obligation to
seek out available knowledge and to make use of that knowledge.'

Where failure to use knowledge impairs or impedes educational
development, this new law enables courts to draw upon basic tort doctrine by
shaping a statutory duty of due care to educators that would be based upon four
primary considerations:

a. the nature of the relationship between school and student;
b. special expertise;
c. knowledge of foreseeable injury to peculiarly vulnerable 'at-risk,
students; and
d. a presumption of educability or presumed "inherent capacity.'
A. The Child-School Relationship. If there is a root source of a duty of due
care, it stems from the relationship between school systems and school-age

access to such medical knowledge as is commonly possessed or reaonably available to minimally
competent physicians in the same specialty or general field of practice throughout the United States.
Hal v. Hilbun, 466 So. 2d 856, 870-871 (Mica 1935).
As another court put it:
Ifsurgeons throughout the nation consider it improper to allow foreign substances that have been inj:cted
into the spinal canal to remain there after completing a myelogram, it beggars th- imagination to think
a doctor in Salt Lake City could escape responsibility for harm done to his patient by failing to remove
the substance merely because the local custom is to leave the substance in the canal so that it will be

absorbed by the body.
Swan v. Lamb, 584 P.2d 814, 818 (Utah 1978).
Cf., Practicing Doctors of Acupuncture v. Dept. of Professional Regulation of the State of Florida, 518
F. Supp. 282, 284 (S.D. Fla. 1981).
48. Scientific knowability, as we understand it, refers not to what in fact was known at the time, but
to what could have been known at the time. In other words,._th hazards would be decnmd nowable if
a scientist could have formed that belief by applying research or performing tests that wer= available at the
fime_.Faimss suggests that manufacturers not be excused from liability becat
their prior inmdequate
investment in safety rendered the hazards of their product unknowable,. See Bwesha v. Joh.Manville Corp.,
447 A.2d 539, 548 (NJ. 1982).
49. Francis v. United lery Bank, 432 A. 2d 814 (NJ. 1981) (fiduciary obligation includzs an
affirmative obligation to acquire knowledge necessary to the effective performance of corporate activities,
to monitor corporate activities and policies, to be aware of financial condition of the corporation, to objec
to illegal activities, to resign if they are not abated and to seek advice of cour=L See aLso C-'y v.
Woodruff, 40 N.Y.S. 2d 625 (1944)
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children. There is a special custodial obligation to care for the child's wellbeing, reinforced by compulsory education requirements. Courts have been
quite clear that the nature of that relationship gives rise to an obligation to take
all reasonable steps to reduce the likelihood of physical injury to a child."0
The schools stand in loco parentis.The duty is a fiduciary duty. Any fiduciary
relationship gives rise to a special duty of due care. In a corporate context, a
fiduciary relationship can give rise to an affirmative obligation owed by
corporate directors to acquire knowledge necessary to the effective performance
of corporate activities.5" There is no reason why courts should not extend this
duty to educators in enforcing a statutory duty of due care.
B. Special Expertise.When people hold themselves out as professionals, they
are held to a differing standard of care. 2 Professionals have a general
obligation to stay up-to-date in their fields. That obligation is corroborated by
(but exists independent of) requirements for licensing, continuing education,
and in-service training. When protective custody is expressly entrusted to
institutions that must be accredited and must be staffed by licensed
professionals, consequences follow. Because special skills and knowledge are
required in the administration of educational programs, a reasonable educational
administrator can be expected and required to possess (either personally or by
employing suitably qualified staff) some minimum of special knowledge and
competence normally possessed by others in like positions. And school systems
can be required to use that expertise to minimize the likelihood of
developmental injury to children.

50. See McLeod v. Grant County School Dist. 255 P. 2d 360 (Wash. 1953)(duty of school district to
protect pupils from danger of rape where danger could be anticipated).
"The relationship here in question is that of school district and school child. It is not a voluntary
relationship. The child is compelled to attend school. He must yield obedience to school rules and
discipline formulated and enforced pursuant to statute. The result is that the protective custody of teachers
is mandatorily substituted for that of the parent.
Id at 362.
51. See e.g. Francis v. United Jersey Bank, 432 A. 2d 814 (NJ. 1981); Casey v. Woodruff, 40 N.Y.S.2d
625 (1944).
52. The Restatement (Second) of Torts, § 299A (1965). describes the general standard for all professions
as follows:
Unless he represents that he has greater or less skill or knowledge, one who undertakes to render
services in the practice of a profession or trade is required to exercise the skill and knowledge
normally possessed by members of that profession or trade in good standing in similar communities.
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C. Knowledge of Foreseeable Injury to Peculiarly Vulnerable "At-Risk"
Students. When it is known that a person may suffer extreme injury from
action that would normally be inconsequential, there is a duty to refrain from
that activity. Hemophiliacs and thin-skulled plaintiffs provide the classic
casebook illustrations.53 At-risk students are the potential thin-skulled and
hemophiliac plaintiffs of the educational system-except that their presence is
more certain and their numbers far greater. At least thirty nine states have now
developed definitions of "at-risk" students', reflecting a widey-shared
perception that there is a group of minors who are recognized by educators as
being peculiarly at risk of failing to complete high school. The mere
recognition of such a group alters the nature of action one is obliged to take
in exercising due care to prevent developmental injury.5 5
D. A Presumption of Educability or Presumed "Inherent Capacity'. The
finding that some schools succeed in imparting certain levels of competence to
school children from the most disadvantaged backgrounds gives rise to a
presumption that all school children are indeed educable-notwithstanding
family situation or socio-economic status. That presumption of educability is
the new element supplied-or at least corroborated-by effective schools
research.' It is a powerful finding-because it means that effort (either alone

53. Similarly when it is foreseeable that some consumers may have idiosyncratic allergies to substances
which are not normally toxic or injurious, manufacturers have a special obligations to waM, and in some
cases, to refrain from using the substance.
54. Different states use different definitions and criteria:
academic criteria: falling below a specified percentile on a standardized test or falling behind grade in
achievement;
behavioral criteria: abused, neglected, suicidal, emotionally and behaviorally disturbed, chemically
dependent, dependents of alcoholics, pregnancy, disruptive, truancy, substance abuse, low self-esteem,
dropping out, disciplinary actions, delinquency;

ocioleconomic criteria: poverty, cultural/linguistic differences, migrancy, family structure.
55. Desegregation cases might be regarded as constitutional toil caes premised on the assumption that
school-age children are legally entitled to due care that extends far beyond mere protection from physical
injury. One can interpret Brown v. the Board of Education, 347 U.S. 483 (1954). as a cas that simply

applies the standard of 'educational due care' to school children. The disciovery of the court was that
segregation necessarily inflicts developmental injury on the basis of race. And that injury necesaily
violated the school system's fiduciary obligation to exercise due care not to inflict developmental injury on
all children, regardless of race. The injury assumes constitutional dimensions because the Constitution
expressly prohibits persons from being subjected to different and damaging treatment based on race. That
holding may be regarded as assuming a pre-existing duty of due care.
56. See generally Regina M. J. Kyle, ed., Reachingfor Ercellence: An Effective Schools Rsource Book,

(Washington: Office of Edue. Research and Improvement, U.S. Dept. Edue. 1985). heeinafter cited as
Effecive Schoos.]
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or in combination with good intentions) will not suffice to insulate massive
educational failure from scrutiny. Educability is a dynamic presumption: at
different ages, different developmental levels can be expected. The obligation
to protect school children from educational injury means an obligation to
protect them from falling behind the developmental norm that they can
reasonably be expected to have attained at successive ages. Failure to take
appropriate and timely steps to do so constitutes failure to protect that student
from developmental injury.5 7
In individual cases, a school may invoke a form of contributory negligence
defense by a showing that an individual child has effectively sabotaged all
educational efforts. But if student failure (including attrition) is widespread, the
defense is invalid. To the extent that official resistance to this new duty
emerges and officials seek to shift the blame to conditions beyond their control,
the Effective Schools research demonstrates that schools can succeed if they
employ strategies known to be both essential and effective.
Summary of ProfessionalDue Care Elements
Even though the common law imposes no obligation to utilize state-of-the-art
knowledge on educators, each of these factors plays a potential part in giving
content to that duty now imposed by statute. The following factors can be
invoked as courts wrestle with the application of a statutory obligation and the
shaping of an appropriate remedy:
- the custodial relationship gives rise to a duty to protect the child from
foreseeable injury;
- professional status and presumed institutional competence give rise to a
duty to make a "best effort" that includes use of special expertise to take
all reasonable steps to reduce the likelihood of developmental injury;

57. There is a difference between a theoretical right to reach the fullest potential one is capable of and
this presumption of educability. Every child including those with special learning disabilities have a 'right
to educational development.' Federal law now entitles students with severe limitations on personal
development to individualized educational plans designed with special expertise to give each child an optimal
opportunity to make the most of his or her limited developmental potential. That right is not the same as a
presumption that in all but exceptional cases, a child is to be presumed capable of performing up to grade
level Labelling a child a 'special student' and assigning him or her to 'special education' at once provides
access to special resources-but discharges the school of any responsibility for the failure of that student to
function at grade level
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- foreseeable risk of injury means that special efforts are obligatory to avoid
educational injury to at-risk students; and
- the presumption of educability means that "effort" and good intentions will
no longer be regarded as self-validating; universal success can not be
guaranteed and therefore cannot be legally required. Nonetheless, there are
levels of failure evidenced by a disproportionate percentage of students
falling behind grade level and/or dropping out that will constitute evidence
of a breach of the duty to exercise reasonable care.
These considerations are of direct relevance in shaping any statutory right
to the use of knowledge. It is important to note that the rationales used in the
past by courts to reject a common-law claim of "educational malpractice"cease
to apply when courts wrestle with cases involving a statutory requirement that
amounts to a mandate to use state-of-the-art knowledge in education. The
rationales invoked in the common-law negligence cases to insulate schools
from accountability break down into three categories: cost, competence and
causation.
Cost: Fear of burdening underfunded school systems with damage awards
is perhaps the most formidable barrier to recognition of a tort claim.
Causation:Courts are reluctant to impose liability on schools when others
may have contributed substantially to a student's failure to learn. The school
does not control key variables: home situation, peer pressure, attitude, and
health status. All of these may be contributing factors. Courts have responded
to individual claims of educational malpractice by declining to disentangle such
a complex skein of causation.
Competence: It is not institutionally appropriate for courts to second guess
educators and to "run" school systems.
None of these rationales withstands close analysissB More important, none
58. The counterarguments run as follows:
Cost. Concern over damages should not be used to insulate education officials from effective
accountability. An action for damages would be barred by sovereign immunity, by the Eleventh Amcndment
and by doctrines that accord special protection to officials where the exercise of profesional di=screion is
involved. A right to 'educational due care' could be recognized for the limited purpose of securing
prospective, equitable relief.
Causation. The causation rationale only applies to particular, individual students, not to entire student
bodies who are functioning below grade level with drop out rates exceeding 25%. It is now accepted as
established that effective education is possible in schools with student bodies drawn from th- most
educationally disadvantaged backgrounds. Where a school fails as an institution, student bnckground and
other factors can no longer be invoked as a form of contributory negligence or intervening causation defense.
Effective Schools research eliminates this barrier.
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apply in a statutory context. The issue of cost only arises where damages are
involved. State officials are immune from damage claims. The issue of
institutional competence recedes when the source of the mandate is Congress
and when there is a body of officially certified knowledge available. Finally,
the question of causation by external factors becomes less compelling in the
face of evidence that gives rise to a "presumption of educability." The more
that individual schools succeed against the odds, the more it becomes apparent
that those which are not succeeding can also do so. It then becomes possible
to require that all schools accomplish what some schools have proven can be
done: educate educationally-deprived children.
None of these rationales for judicial "abstention" have applicability in a
statutory context:
Cost: Recognition of a cause of action under this statute will not give rise
to damage awards. An action for damages would be barred by sovereign
immunity, by the Eleventh Amendment and by tort doctrines that accord
special protection to officials where the exercise of professional discretion is
involved. A right to educational "due care" rooted in federal statute is
essentially -limited to prospective, equitable relief.
Causation: The causation issue always inquired: who is to blame for a
student's failure: the school or the home or the student. That question may be
legitimate in the case of individual students and in the context of an action for
damages. It is not applicable when the majority of an entire study body is
functioning below grade levels and when drop out rates exceed 25%. There is
now a substantial body of evidence that schools can succeed in educating
students from the most disadvantaged backgrounds. Blaming the victim for
massive institutional failure is not compatible with a statutory mandate which
at the very least, assumes that schools can do much better.
Competence: Courts need not undertake to manage the operation of school
systems. Plaintiffs can make use of knowledge that school systems refuse to
utilize-and remedial strategies for improving an institution have been identified
both by individual researchers and by the Council of Chief State School
Officers, the "trade association" of state education agencies.
Cost, causation and competence need no longer stand as insuperable barriers
to law suits seeking judicial remedy. Yet, it does not follow that success is

Competence: The Counter Argument. Courts need not undertake operation of school system. They
can remand in a way that compels the state to develop adequate remedial strategies such as those Identified
by the Council of Chief State School Officers in their Model Statute.
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assured. There are at least two reasons to be skeptical. First, attempts by states
to mandate improvement have been largely ineffective. We must ask whether
the new federal mandate, properly used, might have a better chance of being
effective. Second, the scenario from Chester, Pennsylvania, described below,
suggests that there may be considerable resistance to change on the part of
school officials charged with implementing the new Hawkins-Stafford
legislation. The question then becomes whether externally-mandated change can
really improve schools-or whether mandated improvements are so inherently
susceptible of sabotage in the implementation as to be exercises in futility.
Experience with Statutorily Mandated EducationalReform at the State LeveL
There have been several waves of school reform legislation enacted at the
state level. They have focussed on testing of both students and
teachers-combined with various kinds of penalty (retention in grade or failure
to graduate) where performance is inadequate. The regulatory approach has not
proven particularly effective. Any verdict is premature-and there is much to
be learned from the experiments and efforts that state legislation has generated.
Moreover, some of the new educational reform legislation could interpreted as
giving rise to statutory duty to utilize state of the art knowledge. So far, state
-educational reform statutes have not been interpreted in this way. Yet, to the
extent that state educational reform legislation can be interpreted as giving rise
to a "right to effective remediation,"' 9 it may be possible to require use of
state-of-the-art knowledge in order to insure effectiveness. And to the extent
that a "right to remediation" can be interpreted as entailing a right to prevent
recurrent injury on an institutional level (as distinguished from a purely
individual response), then it may be possible to utilize state legislation as a
basis for major institutional change.'
59. Under New York State's Regents Action plan regulafions, local officials must provide remedial

services to all students who fail to reach a state-defined reference point on certain exams and thoe ervices
are supposed to enable the affected students to pass a corresponding test later on in their school careers.
School officials must provide those who fail any portion of the Regency Competency Test with remedial

services sufficient to enable them to pass the various examinations before they becomz eligible for
graduation. The relevant regulations are collected in Part 100 of the Regulations of the Commissionzr of
Education. 8 NYCCR §§ 100.1-100.9. See especially §§ 100.3. 100.4(e)(2), 100.5(n)r4)(iii). See also Liebran
and Rabb, PurringMinimm standardsto the Test: A Legal Strategyfor EdcationalReforn (March 1937).
60. See James S. IUebman and Harriet Rnbb, Purriao M duMM STADARDS To -mi tsr A LEo

STRAT.y FoR EDUcAoNAL REorm (Education Law Project. Columbia Univeamity School of Law, 1937);
Memorandum to Phyliss McClure from Edgar Cahn and lean Camper Cahn- Miss
AND EDucAIONAL REvnRm litigation (1987).

ScHOOL FIMANCE
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Reports on success to date indicates that so far, legislative reform has been
largely ineffective."' The most popular change has been raising graduation
requirements, a relatively uncomplicated procedure that penalizes the victim
without remedying the underlying problem.62 A second major change strategy
is emerging as a result of a new waive of school finance litigation invoking
state constitutional guarantees to reduce or eliminate the gross disparity in
expenditures among school districts. Legislative responses to judicial
equalization orders have been grudging and frequently ingenuous. Moreover the
relation between resources and results is hardly linear: school systems over the
past decade have demonstrated the capacity to absorb substantial increases in
funding without corresponding increases in student performance.
None of the educational reform legislation or the equalization litigation
strategy places particular emphasis on an obligation to utilize state-of-the-art
knowledge in improving student performance. The issue thus becomes: what
knowledge do we have that, if utilized, might make a difference. That brings
us to the next issue: What do we mean when we say that a program or
educational approach is effective? Can such knowledge be transferred from one
school to another?

61. The State of New Jersey has fi lly effected a 'take-over' of the Jersey City Schools. The process
includes numerous steps, numerous phases, multiple stages - and has taken seven years to effectuate. There
is no guarantee that the state will do a better job than was done before. This effort, as dramatic as it is,
highlights the need for alternative remedies that can at least mitigate harm to individual students while the
process wends its way. The federal funding cycle for Title Iprovides an annual intervention point that may
prove far more useful than the most effective state take-over procedure. Knowledgeable observers comment
that even though other school systems may be in need of a take-over, it is unlikely that the state will seek
to initiate those proceedings or carry those that have been initiated to completion. A great deal of political
capital as well as personnel resources are necessary each time.
62. A report, 'The Progress of Reform: An Appraisal of State Education Initiatives' issued by the Center
for Policy Research in Education concluded that 'attempts to improve education met with only modest
success.'

The report noted that
'State legislators introduced an unsurpassed number of education-related bills, increased state aid and
examined the findings ofhundreds of state-level task forces and commissions.... [High school curriculums
are more academically oriented, standards for entering the teaching profession are more selective,
teachers' salaries are higher and state and local governments have boosted educational funding.'
The more complicated changes like teacher assessments have been modified or diluted. In general, the
changes adopted by most states lacked coherence 'sending a barrage of signals to schools and districts
without setting clear priorities." In terms of outcomes, the gains have been modest. 'Modest Gains Seen In
Improving Schools," The New York Tunes, Education, Wednesday Nov. 8, 1989 at 24, col. 4.

TO REMAIN PRODUCTIVE

PART I1
METHODOLOGICAL ISSUES:

(1.) What Does It Mean To Say That We Know Something Works? and
(2) Is Mandating Use of Knowledge Inherently Futile Because Too
Vulnerable To Sabotage?
What is known about effective educational practices? Before we can answer
that question, we must ask the prior epistemological question: What does it
mean "to know?"

Defendants need not be methodological zealots to generate judicial
apprehension over ordering use of a specific educational methodology. Judges
are understandably reluctant to claim infallibility about effective educational
practices. We have all been exposed to stories about
- highly ballyhooed educational panaceas which disappear from public view
in a fortnight or a semester or a year,'
- programs where the jury is still out because the results, to date, are
inconclusive or mixed or because there are heavier downside costs than
anticipated;
63. Some of the earlier claims for programmed learning and for "teachr proof" curriculum materials
fall into this category.
64. Ths is the most common situation:
- The Boston Compactr (in which local employers guaranteed jobs for high school graduates as an
incentive for students, coupled with major salary and other concessions to the temchers union) was hailed
nationwide as a model to be emulated. By the end of the first year, major questions had arisen. Thz
private sector had come through on its commitments-but student performance had not improved
significantly-raising questions about what the teachers hand done in return for the gains they had
received. As a result, the viability of the Compact and the quid pro quo to be ecxcted is undergoing
critical reexamination in the current round of collective bargaining.
- The most ambitious experiments with school-based management undertaken in Rochester received
glowing coverage in Newsweek. But after one year, newspaper stories started to detail teacher resistance
to being held acountable for improved student performance and teacher bum-out because they were
expected to function not only as teachers but also as social workers, community organizers, Problem
solvers and surrogate parents.
- Similar questions have been raised about whethew the dramatic success of thde Yale Child Study
Center and Dr. James Coir in raising performance at rome of the worst schools in New Haven could
be replicated in communities wrestling with difficult desegregation problerm This became critical in

some innmr-city school districts where integration was not an option becaume of the racial composition
of the districts involved and because of the rfus2l of courts to order inter-district remedies. In ondesegregation case (involving Benton Harbor, Michigan), the court ordered defendants were ordered (as
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- programs where initial evaluations suggest great effectiveness only to have
later studies find that the gains proved to be transient;65 and
- programs where initial evaluations found all benefits to be transient
only
66
to have later studies confirm highly beneficial, long term gains.
To claim that an educational program works implicitly claims that the
program has demonstrated internal validity, concept validity and external
validity: 7

part of the remedial order) to secure and utilize the services of Dr. Comer and the Yale Child Study
Center. A similar effort at replication is taking phce under court order in Prince Georges County,
Maryland. But results so far have been mixed.
11e state-of-the-art does not always guarantee success, at least not immediate, unequivocal success. Long
term validation may require refinemnt, adaptation and analysis that identifies critical factors that lead to
success or failure.
65. Robert E. Slavin who directs the Elementary School Program at the Center for Research on
Elementary and Middle Schools, Johns Hopkins University, Baltimore has performed an invaluable service
in summarizing research findings on different Chapter I programs. He observes:
For more than a decade, researchers have criticized the use of Chapter Ipull-out programs. Consequently,
an increasing number of schools (though still a minority) have begun to use in-class models, in which
a Chapter Iteacher or aide works in the classroom along with the regularteacher. However, research that
compares pull-out and in-class models has found few differences.
Stavin, MAwiNo CHAPrER I MAKE A DIFTERENCE' Phi Delta Kappan Oct. 1987, at 110-111 citing Launor
F. Carter, The Sustaining Effects Study of Compensatory and Elementary Education,' Educational
Researcher, voL 13, 1984, at 4-13; Mary M. Kennedy, Beatrice F. Birman, and Randy Demaline, The
Effectiveness of Chapter 1 Services (Washington. D.C.: Office of Educational Research and Improvement,
U.S. Department of Education, 1986. Studies of sustained effects first discredited "pull-out programs* and
are now discrediting many of the in-class' programs that replaced them. Gene v Glass and Mary Lee Smith,
Pull Out in Compensatory Education (Washington, D.C.: Department of Health, Education and Welfare,
1977); Francis X. Archambault, 'Pullout Versus In-Class Instruction in Compensatory Education, paper
presented at the annual meeting of the American Educational Research As-sociation, Washington, D.C., 1987.
66. Initial evaluations of Headstart questioned whether the seeming benefits in affective and cognitive
development had any long term effect. The theory was that Headstart, an enriched pre-school program, would
enable youngsters from educationally deprived backgrounds to start school with greater readiness and
preparedness would, over the long haul, exhibit improved performance and as a result, Headstart participants
would be less at-risk of falling behind and dropping out. First reports indicated that within a relatively short
period, nearly all measurable differences had disappeared between Headstart alumni and educationally
disadvantaged children who had not been in Headstart. It took nearly a decade of follow-up studies before
the long term benefits of Headstart were finally established.
67. A fourth construct may also be involved: statistical validity. A challenge to statistical validity
involves challenging the soundness of the sampling technique, the size of the sample and similar questions
of statistical methodology. Illustration: control group selected by biased sampling.
Threats to statistical validity include:
- low statistical power (likelihood of making an incorrect no-difference conclusion);
- violated assumptions of statistical tests (e.g. different multiple regression techniques involve different
assumptions, and tolerate different violations of those assumptions differently);
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1. internalvalidity: a particular educational strategy (or "treatment") world,
meaning that it resulted in, yielded or "caused" empirically verifiable
increases in learning;
2. concept validity: that the elements responsible for the success of that
successful strategy have been identified with precision so that unnecessary

and irrelevant elements will not be required; and essential elements will not
be inadvertently omitted;
3. external validity: that rep!icating that strategy in a new setting (involving
different personnel, different students, a different school) will yield similar

gains.
But can these assertions be made and proven about state-of-the-art,
exemplary programs? There are at least three types of challenge to any claim
that a certain innovation will bring about marked improvement.'
A challenge to internal validity questions whether the results.claimed were
really "caused" by the program, or activity that was being demonstrated-and
whether all other possible causes have been ruled out as explanations or partial
explanations of the results. Illustration:improved perforiance.might have been

really caused by disproportionate attrition of poorer students; those who
remained would have done better, regardless of the program's design.7

- fishing and the error rate problem (a certain proportion of comparions of multiple mean differences
will be "significantly different by mer chance);
- unreliability of measures (some measures cannot be depended upon to register true changes)'
- unreliability of treatment implementation (differences among persons implementing th- treatment;
differences on different occasions with same person administering the treatment; lack of
standardization inflates error variance);
- random irrelevancy in th- experimental setting (some features in experimetal setting other than the
treatment will affect scores);
- random heterogeneity of respondents (respondents can differ on factors correlated with the major
dependent variables; this affects both external validity and statistical validity) Id a 41-47.
68. So long as essential elements are not omitted, concept validity may not be e=mtW to
Sometimes we do not need a full understanding of why a cure works or what the catse are - in od:r to
.find a cure and use it. See e.g. Schorr, WrnuHN Ou REACH at 24.
69. The methodology and epistemology of 'quasi-experimentation has become highly sophisticated over
the past quarte century. See e.g. Thomas D. Cook and Donald T. Campbel QUA.i-EXF
NAmO
DESIGN & ANALYSIs IsUF

o

FOR a SE'r11sO$ (1979).

70. Threats to internal validity represent a failure to eliminate alternative explanations for the particular
outcome. These include- history. events that occur between the start of an experiment and the posttest period that may influence

THE DISTRICT OF COLUMBIA LAW REVIEW

A challenge to construct validity inquires whether each element of the
program was essential to the result and whether any elements have been left

out that in fact contributed to the result. Illustration: the really important
factor was the race or sex or personality or expectations of the teacher, not the
pedagogic method or the use of computer assisted instruction.7'

outcome;
- maturation: psychological or physical change (including hunger, fatigue, intellectual growth, health

problems, spontaneous remission) that may affect behavior being measured as outcome;
- testing: increased sophistication and other changes in performance generated by the process of
measurement itself rather than by the 'treatmentr being tested (e.g. very process of measuring may
cause people to reexamine their own attitudes; change in attitude would then stem from the inquiry,
not from the treatment);
- selection: where different groups receive a different treatment (experimental group and control group)
and where there is no random assignment to each group, differences may reflect the kinds of people
in each group rather than the effect of the treatment;
- mortality: different types of persons may drop out at different stages in the experiment so that
experimental groups that start out equivalent may differ significantly as a result of attrition;
- diffusion or imitation of treatments: respondents in one treatment group may communicate with others
in control group so ther is no real difference between experimental and control groups (e.g. u" of
New England states as control group to study the effects of changes in New York abortion law);
- compensatory equalization oftreatments: e.g. non-Title I students receive piograms equivalent to those
undertaken in experimental schools so planned contrast breaks down;
- compensatory rivalry by respondents receiving less desirable treatments: control group reacts as
underdog is motivated to reduce or reverse the expected difference in results (the 'John Henry effect)
in honor of the steel driver who, when he knew his output was to be compared with that of a steam
drill, worked so hard that he outperformed the drill and died of overexertion); and
- demoralization of respondents receiving less desirable treatments: resentment and demoralization
(instead of compensatory rivalry) may result in far greater difference between experimental and control
group than the treatment itself produced; the difference may stem from anger or despair that lowers
productivity or performance.
Id at 51-59-, SnrotN, STRArrs, STRArTs & McAL.isTE, APPROACHES TO SociAL REsEmAcH 201-205,
229 (1988).
71. Threats to construct validity fall into two categories: failure to incorporate all dimensions of the
construct (construct under-representation) and inclusion of dimensions that are irrelevant to the target
constructs (surplus construct irrelevancies.) Threats to construct validity include:
- inadequate preoperational explication of constructs
- mono-operation bias (design of an experiment to have only one exemplar of a particular possible cause
and only one measure to represent each of the possible effect constructs)
- hypothesis guessing within experimental conditions
- evaluation apprehension
- experiment expectancies
- confounding constructs and level of constructs
- interaction of different treatmnents
- interaction of testing and treatment
- restricted generalizability across constructs
Id. at 64-68.
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A challenge to externalvalidity inquires whether the results attained with one
group can be extrapolated to the general population or whether results obtained
in one setting are likely to result when the same program is conducted in other
settings. Illustration: Perhaps the higher educational performance of those who
received special educational services really reflects the demoralization of those
who did not get the special remedial services 2
In short, there is an awesome amount of methodological sophistication that
can be mobilized through expert testimony to convince a judge that no
program, however seemingly successful, will ever meet the rigorous demands
of scientific and quasi-scientific experimentation. It is easy to lapse into a belief
that a program must prove "causation" in order to be deemed one that
defendants should be ordered to replicate-and that proof of causation should
meet scientific standards of proof. It thus becomes imperative to approach
litigation with full awarenes that, ever since David Hume, it has been clear that
"causation" cannot be proven, only correlation with varying degrees of
confidence? 3
Defendant school officials will urge the court not to be misled by claims of
success or claims of transferability. They will claim that they are trying their
best, that only they know local conditions, that of course they are trying to
make use of whatever knowledge is available-but that the surest way to
guarantee failure is to try to force "imported" solutions upon a group of
dedicated professionals.
In resisting any duty to utilize "state-of-the-art" knowledge, defendants will
be aided by the methodological rigor with which experts on social science
72. Because external validity involves generalizing ,cro s populations. threats to external validity are
analyzed in terma of interaction effects with different settings
- interaction of selection and treatmenL systematic recruitment can lead to findings only applicable to
volunteers, exhibitionists, hypochondriacs, scientific do-gooders, thode who have nothing eLe to do;,
- interaction of setting and treatment: a causal relationship obtained in a factory may not be
generalizable to a bureaucracy, a military camp a university campus-or among seemingly identical
institutions where morale, exhibitionism, pride or self-improvement needs am different;
- interaction of history and treatment: to which periods in the past and future can a causal relationship

be generalized; were their characteristics of the day, the month, the year. the decade that affected
results and make them less generalizable to the future.

Id at 70-74. Other threats to external validity include difficult in enumerating the target population (thereby
precluding probability sampling); self-selection of subjects personal qualities (enthusiasm. commitment,
dedication'; ability of experimental staff, Hawthorne effect; inadequacy of instruments to measure o cme.
because outcomes originally defined in broad policy ter to garne support and funding.
73. The author of one of the leading texts on quasi-experimental design declares quite candidly that
Tha epistemology of causation and of the rentific method mom generally, is at pre=t in a productive
state of near chaos Id. at 10.
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experimentation have categorized and refined a typology of "threats" to the
validity of claims of success in social experiments. Defendants can, and
doubtless will, point out to the court that these models or demonstration
programs are not even "true" scientific experiments because these programs
lack the perfect control groups, the double blind design, the randomization in
assignment to different treatments essential to "true" experimentation as that
term is used in the literature by experts.
Defendants will point out that these demonstration programs, model
programs, exemplary programs have not been, indeed could not be conducted,
under circumstances that definitively preclude all threats to validity that have
been identified by renowned experts in the field of quasi-experimentation. The
& methodological concerns articulated above are important. But they should
not be permitted to overwhelm the court or blind us to more basic truths.
There are truths that social science can never prove with certainty.
Causation itself is one of them. At best, we deal with probability, with
increasing the likelihood of obtaining certain results. If we were still waiting
for certainty, there would be no Surgeon General's warning on cigarettes, and

no changes in diet to reduce cholesterol.
Many "facts,"particularlyfacts about causation, are not necessaryfor the
effective design ofprogramsorfor the replicationof those programswhich, for
whatever reason, consistently produce improved results.
As Lisbeth Schorr has observed:

Solutions have been devised for many ills, social and biological, in the
absence of a full understanding of causes. Dr. Joseph Goldberger, U.S.
Public Health epidemiologist, was able to prevent pellagra among the
children of the Methodist Orphanage in Jackson, Mississippi, in 1910 by
enriching their diet-a decade before the cause of pellagra was understood.
The information required for the design of a social policy ... need not

attain the same level of precision as the behavioral theorists hope for and
often demand.
(A]n understanding of risk factors can, if necessary, substitute for a full
understanding of causes as a basis for formulating social policy.... Risk is
a statistical concept. An understanding of risk factors does not lead
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to reliable predictions about individuals or single events, but does lead to

accurate assessments of probabilities.7 4
In a footnote, Schorr adds a highly relevant observation:
I also agree with the conclusion of James Q. Wilson that demands for
complete causal explanations, especially in the realm of human behavior,
deflect attentionfrom what can be done, draw attention to what cannot
be done, and are often a way of deferring any action at all75
Whatever the uncertainty involved in change, a higher standard of certainty
can not be invoked as a defense against change when it is clear that the
continuation of current practices guarantees the continued infliction of
avoidable injury to at-risk students.
In a world consigned to uncertainty and probability, one outcome has a far

greater degree of certainty than almost any other in education: the far greater
likelihood of failure, if our schools continue with their past methods in
educating a student body known to be at grave risk of falling behind and
dropping out if major changes are not made. It would be particularly ironic if
lack of certainty can be invoked as a bar to obligatory change. Uncertain
improvement seems preferable to certain injury from the status quo.
74. Schorr, WnN

OuR REAcH at 24

75. Id at 307, Notes to Pages 21-28 citing J.Q. Wilson, Thinking About Crime, 1975.
76. For the past six years, the U.S. Department of Education has issued an official -report card- on
American education: The results:
WASHINGTON, May 3-The Bush Administration said today that the performance of the nation's
schools was 'merely average and 'stagnant," with no improvement despite irea-s in spending.
State education officials i'mmdiately criticized the report as statisticaly mislezding and shaped by the
Administration's desire to hold down Federal spending on education.
"Weare standing still, Education Secretary Lauro F. Cavazos told a n-u conference 'and the
problem is that it's
been this way for three years in a row. We cannot be satisfied with mediocrity, and
so it's time to turn things around.,
A National Tragedy
These were among the findings Mr. Cavazos presented today:
*On an average school day, about 3,600 students drop out of school, a phetnommon Mr. Cavazos
characterized as "anational tragedy." Meanwhile the national graduation rate declined from 71.6 percent
to 71.1 percent
*Between 1987 and 1988, American College Testing program scores increased by on-tenth of I
percent. Six of the 28 states tit use the test reported gains and 22 reported either no change o a decline
"Plateaus in educational perfonnance come a average expenditures per student
In 1937, the
average spending per pupil was $3,977, a 26 percent increase from 1987"s level of $3,165. The average

62
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The law does not require certainty to impose a professional duty of due care
that embodies a state-of-the-art standard. That standard only requires that we
do the best that our professional skills and knowledge enable us to, not that we
always proceed with certainty or that we succeed, every time we try.
The definitive legal answer to any methodological concerns that may be
raised by defendants is that for virtually every major problem affecting
educationally disadvantaged students, there is at least one model program that
has been authoritatively determined to be both effective and replicable by a
panel of experts who were selected by the U.S. Department of Education."
And that panel utilized the very methodology that defendants are advocating.7 8
includes local, state and Federal monies.
Mr. Cavazos did note several encouraging trends, among them that test scores for minority student,
continued to improve. Also students who are black or Hispanic are beginning to clo=e a high school
.graduation gap.'
But overall, he said, the situation is 'a disaster that we must turn around.'
Julie Johnson, 'Nation's Schools Termed 'Stagnant' in Federal Report', N.Y. Times, at 1, col. 4,
Thursday, May 4, 1989.
77. Projects that have been certified are indexed under the following impressive range of topics:
Adult Education,

Administration/Organizational Arrangements;
Alternative Schools/Programs/Bilingua&Migrant;
Basic Skills-Language Arts/Writing;
Basic Skills-Mathematics;
Basic Skills-Multidisciplinary;
Basic Skills-Reading;

Career/Vocational Education;
Early Childhood/Parent Involvement;
Gifted and Talented/Technology/Special Interest;
Health/Physical Education;
Preservicefnservice Training;
Science/Social Science;
Special Education/Learning Disabilities.
78. During the 1960s, the infusion of federal funds into education sparked an explosion of innovations
which resulted in many claims of effectiveness and much interest in dissemination the moat succes.ful
programs. As Congress appropriated federal monies, the authorizing legislation frequently stipulated that
formal evaluation evidence be gathered and reported back before reauthorization could occur. Soma of the
new programs proved themselves over time and became valuable additions to educational practice, while
others turned out to be fads that wilted under the scrutiny of objective criteria and rigorous evaluations. The
Joint Dissemination Review Panel (JDRP), predecessor of PEP, was established to ensure that educational
program disseminated with federal funds had been properly evaluated and produced sound evidence of
effectiveness. JDRP's function was quality control for program dissemination.
As the field of program evaluation advanced, rigorous evaluation became an integral part of educational
planning and development. In recent years, a new concern arose as a result of the emphasis placed on
the experimental and quasi-experimental approach. Developers worried that evaluation designs had
become 'the tail that wagged the dog;' the very standards that once brought rigor and comsistency to
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The very same federal statute that requires defendants to make changes in
ducational strategy that have the 'greatest likelihood of success" also
authorizes and funds a program, the National Diffusion Network that promotes
"the awareness and implementation of exemplary educational programs,
products, and practices to interested elementary, secondary, and postsecondary
institutions throughout the Nation '
In administering this program, the Secretary of Education must "(3) ensure
that all such activities, programs, products, and practices are subjected to
rigorous evaluation with respect to their effectiveness and their capacity of
implementation;
(4) provide program development assistance toward the recognition,
dissemination, and implementation of promising practices that hold the
potential for answering critical needs and that have achieved credibility because
of their effective use in schools; and
(5) ensure that a substantial percentage of the innovations disseminated
represent significant changes in practice for schools and teachers. "

JDRP's decisions had become inappropriate constraints for many innovative educational pro-rams that
sought the panel's approval. Critics charged that the elegance of the famous Campbell and Stanley
approach to evaluation was not tempered by the difficulties of measuring educational impact In working
classrooms and schools. If. for example, a project sought to alter th- disciplinary climate of a whole
school, it was rarely possible for locally developed projects to collect data from an adequate control group
(schools with a similar student body, comparable problemsand a willingness to participate) to meet the

standards of experimentally designed evaluations.
In sumnary, for certain types of education programs, experimental and quasi-experimental
evaluation designs imposed a narrow view of what constituted evidence. Some observers charged furihe
that the panels favored programs with quantitative data and, more specifically the programs with results
that were measured by pencil-and-paper tests.
To encourage PEP's acceptance of a broade range of program claims and types of supporting
evidence, several subtle but significant changes are incorporated into this revision of the criteria and
guidelines. The first change is an understanding that not all projects must directly i'
student
achievement nor directly change student behavior, some programs may be effective at changing studznts'
attitudes or teachers' attitudes toward a discipline (from which changes in learning should follow) or may
aspire to affect the "academic climate of a whole schooL Second, these guidelines recognize that not all
programs are ideally suited to an evaluation design which recognizes groups, which relics on quanitativp
methodology, or both. Third, while PEP requires sufficient evidence to support the claims of a project
submission, evidence can be of many different types. U.S. Department of Education, Office of
Educational Research and Improvement, MAwno nm CAsn EvDiDcE op F ooaRA EmrrENV
ss IN
SCOOLS AND CLASSROOMS (Criteria and Guidelines for the U.S. Department of Education'z Program
Effectiveness Panel. at 9-11).
79. 20 U.S.C. §1562(a).
80. 20 US.C. § 1562(b).
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Defendants will be hard put to dispute designations of programs as both
effective and replicable when the methodology they invoke is the one utilized
by the federal Program Effectiveness Panel and when the review process
involves both a staff review and review by panels of experts of national
prominence." As for courts, the issue of institutional competence to judge the
effectiveness of a proposed innovation has been resolved by a mechanism
operating pursuant to the very legislation the court is being asked to enforce.
When a program seeks inclusion in the collection of "Proven exemplary
Educational Programs and Practices," there is a fairly extensive procedure that
must be followed. The program must specify the claim it is making about
results achieved. The procedures specify four types of claims:
Claim Type 1: Academic Achievement
Changes in Knowledge and Skills
Claim Type 2: Improvements in Teachers' Attitudes
and Behaviors
Claim Type 3: Improvements in Students' Attitudes
and Behaviors
Claim Type 4: Improvements in Instructional Practices and Procedures.
For each type of claim, procedures and guidelines specify the kinds of
evidence that should be presented, the appropriate ingredients of an evaluation
design, the instruments, procedures and data collection methods to be used, and
the kind of analysis and discussion of results that is expected. 2
Fortunately, the methodology used has not prevented certification of
programs that are "process-oriented" and that seek to achieve school-wide

81. Id at S.
82. It is critically important that every major 'generic' approach to improvement be legitimated (so far

as possible). This will permit parents and others to demand use of the *generic' approach, point to a
certified" illustration of its success-while utilizing other "non-certified' examples as the actual models to
be emulated and adapted. Depending on what a needs assessment or school profile reveals, parent and other
plaintiff groups may need to seek at least three levels of change: individual (remedial), classroom (pedagogy
and class management techniques), and school-wide (changes in the institutional dynamics and governance).
Their demands for change have much greater credibility if they can cite 'proven succeses certified by the
U.S. Department of Education. They should normally avoid endorsing one specific program-but should use
proven programs as illustrative of the proposition that present performance is not acceptable and can be

substantially improved by use of proven educational practices.
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change.8 Thus, despite the evaluation bias toward measurable learing gains
in particular subjects, a broader range of innovation has been reviewed,
analyzed, evaluated and found to be both effective and replicable." This
means that a body of "officially certified" knowledge is available to parents,
to educators and to courts which can and should be used in the development
of Program Improvement Plans.
Several caveats are important:
1. The process for certifying programs is not infallible.
2. Even if a program is effective, it may not be the most appropriate
for inclusion in a Program Improvement Plan.
3. Exceptionally effective programs that have not been submitted for
governmental review are available for replication. Some may be even
more effective than those that have been officially approved.
4. In creating an official duty to use state-of-the-art knowledge, a first

83. While schoolwide reform is not broken out asa separate claim, the new guidelines recognize this
type of effort and devote a separate section to discussing the methodological and evidentiary iuas involved
in validating a program designed to achieve istitution-wide change.
The Outcomes-Driven Developmental Model is one of the most ambitious and rigorous such efforts to
develop a comprehensive and systematic program for improving all facets of school operation. 7he redesign
process applies to all facets of school opetion: instruction, curriculum design, climate, ledership,
management, staff development and the flow of communications. Change in each area of school operation
is based on the "best research literature' because this program starts from the premise that the effective
translation of theory and research into practice has been a significant problem. In Johrn City, N.Y. where
the program originated, this total change process has generated specific teaming galm between 1976 and
1984, the percentage of eighth grade students scoring six months or move above grade level went from 44%
to 75% in reading and from 53% to 79% in math.
84. The Program Effectiveness Panel has had to depart from the limitations of classical evaluation
methodology and without relaxing the rigor of its scrutiny, now considers a broader range of evidnce as
relevant and accepts the case study methodology as appropriate in some contexts:
Critics charged that the elegance of the famous Campbell and Stanley approach to evaluation design was
not tempered by the difficulties of measuring educational impact in working classrooms and schools. I for
example, a project sought to alter the disciplinary climate of a whole school, it was rarely possible for locally
developed projects to collect data from an adequate control group (schools with 2 similar student body,
comparable problems, and a willingness to participate) to meet the standards of experfientally designed
evaluation.
In summary, for certain types of education programs, experimental and quasi-experimental evaluation
designs imposed a narrow view of what constituted evidence. Soma observers charged further that the panel
favored programs with quantitative data and, more specifically, those programs with results that were
measured by pencil-and-paper
U.S. Department of Education, Office of Educational Rearch and Improvement, Making the Case: Eidence
of Program Effectivenes In Schools and Classrooms, Criteria and Guidelines for the U.S. Depa.miena of
Education's Program Effectivenes Panel, at 10.
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step may be to prohibit use of approaches that do not work and that
expose the "beneficiaries" to an unnecessarily high probability of
failure.
5. A duty to utilize knowledge should not be converted into a
requirement of scientific certainty. The duty must permit use of new
practices that have only shown promise. If we are to avoid freezing
knowledge at one point in time, we must permit, promote and
encourage innovation. That means that the duty to utilize knowledge
must also encompass authorization for the use of an experimental
strategy so long as it has been designed rigorously to reduce
unnecessary risk and to avoid known pitfalls.
If the first methodological issue can be resolved, the issue of implementation
and sabotage still remains.
B. Can Sabotage By Internal Resistance Be Prevented?
Are such programs so inherently vulnerable to sabotage that any mandate,
legislative or judicial is bound to prove futile?
Let us assume that there is a new right:
the right to compel education officials to make use of state-of-the art
knowledge in discharging their responsibilities under the Elementary and
Secondary Education Act as amended in 1988.
And, for the time being, let us assume that there is knowledge that, if utilized,
might make a difference and would actually improve student performance. The
right is a conditional right. It is available:
IF the requirement to develop a Program Improvement Plan can be
triggered, and
IF a court accepts the designation of effective and replicable made by a
federally selected panel, an independent expert specializing in evaluation,
and the state's own education officials, and
IF the court will order the inclusion and implementation of those programs
(or others found equally likely to improve student performance) as a
requirement for receipt of federal education funds, and
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IF the school will then undertake a bona fide effort to implement those
programs.
The last IF may prove to be the most difficult to realize. Change is often
resisted as threatening or onerous even when funding is available to carry it
out. Court orders have been thwaried in other contexts-and sooner or later the
plaintiffs' or the court's resolve may wane. Use of the kind of drastic but
cumbersome take-over procedure employed by the State of New Jersey to deal
with the Jersey City schools took over seven years. Contracting out
improvement of the Chelsea school system to Boston University involved a
major, prolonged battle. And there is no guarantee that either form of
institutional receivership will be able to transform the schools-quickly enough
to salvage this or even the next generation of students.
Parents may need to have, at their disposal, a contingency plan that can
provide their children with a more immediate remedy.' In most instances,
however, it would be preferable if the school were to transform itself, using a
combination of proven programs and undergoing the kind of process found to
be effective.
A WORST CASE SCENARIO-CHESTER, PENNSYLVANIA
In Chester, Pennsylvania, when parents demanded development of a school
improvement plan that included improvements like the ones they had seen on
video, several lines of defense went up almost immediately First came a
delaying action. The State had sought to take the initiative on early
implementation under the leadership of a dynamic state Secretary of Education,
Thomas Gilhool. Pressure from the educational establishment and the teachers'
unions resulted in Gilhool's being fired and all movement grinding to a halt.

85. Recent experiments with providing parents with a choice of where to cend their children offer one
possibility-but it is still too early to know whether and in what circunstances that will wok. A second
alternative might well be to plan, in advance, for undertaking to create the 'hi-tech, one room =chool hou-s
provided as a total package by U.S. Basics described above. The curriculum reaches from first grade through
twelfth-and beyond. A bilingual version is available. It does not require licensed teachers to operate-end
in many places is operated by grassroots organizations. It could function as a schowithin-a-school or as
an alternative school-and theoretically, modular units can be added to reach any capacity n=ce=ry. It has
been proven in a wide variety of contexts. The only drawback is that it has not yet been "certilled" by the
U.S. Department of Education's process or by an equally rigorous independent evaluation that carries the
same credibility. But that can be remedied.
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Since Congress had given the states a year's leeway in implementing the law,
parent demands for prompt state action were effectively stonewalled.
The second line of defense is highly technical: the requirement to develop
a School Improvement Plan only comes into play if students are falling further
behind. Educators have developed a way of defining progress in terms of
percentile ranking that reports positive galns or progress even when a student
is falling further and further behind grade level. The key to this illusion of
progress is percentile ranking. If a student falls to a lower percentile, that is a
negative score; if a student rises to a higher percentile, that is reflected in a
positive score; if the student remains in the same percentile, that is a zero
(neither negative nor positive). Yet, students in the lowest percentiles invariably
fall further behind in grade-so one can remain in the same percentile and still
be losing ground in terms of grade level performance. Indeed, a student can
actually rise in percentile ranking, be assigned a positive "gain" and still be
falling further behind expected grade level performance. Moving up in
percentile ranking from (for instance) fifth percentile to eighth percentile only
means that one is falling behind more slowly than previously.
To the extent that percentile rankings (or National Curve Equivalent) are
used to imply a gain, it will be misleading because the gap in reading or
mathematics competence can be widening even though percentile ranking rises.
In Pennsylvania, the state Department of Education took the position that a
positive NCE or percentile gain had the effect of exempting a school district
from developing a school improvement plan."
86. Reliance on NCEs or norm referenced tests has come under considerable criticism. In 1987, Dr. John
Jacob Cannell published a report accusing all states and most school districts of reporting average test scores
that exceed the national average. By definition, only 50% of test scores can exceed the average. While
technical explanations suggest that this can happen without intentional falsification of results, the
characterization,'above average," remains deservedly suspect. Reliance on NCEs has other drawbacks. First,
it promotes 'teaching to the test, and teaching only lower order skills which are readily tested. Second,
ranking by reference to a norm does not necessarily mean one has achieved any demonstrable competency.
As governor Roy Romer, Chairman of the National Education Goals Panel, remarked: it is like the licensing
board for pilots saying that a candidate performs better than 60 percent of other candidates but it does no:
mean that he or she can actually fly a plane. A third and critical weakness derives from a central assumption
that was originally flagged and then forgotten:
"The validity of the (NCE] model rests on the assumption that the achievement status of a particular
subgroup remains constant relative to the norm group over the pre- to posttest interval if no special

treatment is provided. Empirical support for this assumption is minimal.'
In other words, if a student ranks in the tenth percentile, it is assumed, absent special Title I program, that
he or she will remain the tenth percentile. Research indicates that the estimates of student achievement based
on faU-to-spTing gains were considerably higher than those based on annual testing. rhus, if one tesed the
same students the following fall, the estimate of their achievement gain was considerably lower. That may
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It can be anticipated that local school districts will seek authority to develop
their own indicators of progress and that those indicators of progress may well
mask continuing failure by the schools. In Pennsylvania, the state sought to
.prevent this by promulgating its own criteria of progress. But as a concession
to local school district autonomy, the state's Department of Education
simultaneously authorized local school districts to develop their own measures
of progress as substitutes. The Chester-Upland School District adopted
measures of "suitable progress" that demonstrate how easy it may be to make
a farce of the entire requirement. They used grade improvement in a special
remedial program as the indicator of progress. Simple grade inflation would
thus operate to exempt them from any requirement to develop a school
improvement plan. But Chester officials did not stop there; they made
classroom attendance a factor that constituted 50% of the grade. The grade was
then to be used as an indicator to satisfy the statutory requirement of progress
in the regularschool program.
Even when schools are not seeking to evade accountability, it is difficult to
identify adequate measures of student achievement. This becomes more critical
as one moves from the basic skills to more advanced ones such as critical
thinking.
What constitutes "real" progress is a hotly debated subject. Over reliance on
standardized tests has been justly criticized. Pennsylvania had spent years and
large sums of money developing and validating its own competency-based,
criterion referenced examination of essential skills. Yet, because performance
on those tests is likely to reflect adversely on major urban school districts with
considerable political power, it is now reported that the state Department of
Education is considering ceasing to administer those tests.
If these preliminary skirmishes are any indication, extensive evasion can be
expected to avoid being obliged to comply with any requirement to make
genuine changes in *educational program that make use of state-of-the-art
knowledge. Nonetheless, in Pennsylvania, enough data has been collected and
sufficient groundwork laid that a law suit now being prepared to seek
enforcement of the new federal requirement should survive the most determined

be due to sununer forgetting, inaccurate norns, and other causes. But it means that the entire predicate upon
which use of the NCE norm rests is vulnerable and probably inaccurate. See Brenda . Turnbull, Testing in
Chapter 1: Issue and Options (July 1991) (a paper prepared for the National As==nt of Chapter 1
Independent Review Panel of the U.S. Deparunent of Education 10-11, 19-20); Judith L Anderon, Using

the Norm-Referenced Model to Evaluate Chapter 1 (Notes for a Sympocium Prentation at the Annual
Meeting of the American Educational Research Association at 2,7 (April 5, 1991).
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efforts by Chester officials to avoid the requirement by asserting that students
are making satisfactory progress. The magnitude of institutional failure by
schools is simply too great to obfuscate totally.
It becomes necessary to ask whether there is any way of reducing the
likelihood of sabotageand increasing the chances that implementation will be
professionally and even enthusiasticallyundertaken?
Research on the transfer and utilization of knowledge is extensive. There are
a variety of different models or strategies for securing implementation. And
there is an ongoing debate over the relative merits and feasibility of "top down"
-versus "bottom up" change. Top down change is possible: movies such as "The
Principal" and "Lean on Me" are in fact corroborated by numerous,
documented case histories where leadership by a charismatic principal with
vision and determination can effect the change. In some instances, a court order
will liberate latent leadership potential that has been stifled by bureaucratic
District control. That cannot be counted on, however. The issue is not "top
down" versus "bottom up;" the issue involves externally mandated change.
There is too little evidence directly in point on this subject. In certain
desegregation cases involving Milliken II type schools, the Yale Child Study
group headed by Dr. James Comer has been highly successful utilizing a
combination of technical assistance, parental involvement and school based
management techniques. In some cases, Benton Harbor and Montgomery
County, dramatic improvement has occurred. But success has not been uniform.
The process is sufficiently complex and "hand-tooled" for each school that it
is premature (and perhaps inappropriate) to specify elements that are essential
and could be routinely incorporated in a court order.
The literature on knowledge transfer does offer both guidance and hope. It
identifies a number of factors that appear to increase the likelihood of
successful change."' And it finds, somewhat surprisingly, that if those factors

87. The following are factors identified by the research that facilitate successful knowledge tramfer.
Support from the top is essentiaL The support must be active and visible. A memo str.sing
the importance of dialogue and participation in planning does not suffice when the leader are the
only ones too busy to participate.
Ownership of process and outcome on the part of participants is necessary for successful
implementation with staying power. Persons with a stake in the process and its outcomes are
sometimes called stakeholders.
Opportunities for becoming a stakeholder are a function of good planning and design. The
.accidental participant' in the incidental process does not work.
Resource allocation and/or reallocation which provides adequate support for preparation and
implementation, with adequate training, materials, equipment and facilities is necessary. Time on task
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are present, it does not matter whether the particular program model being
utilized is one which is highly prescriptive and minutely scripted or one that
allows for some adaptation and discretion in implementation.
The literature indicates that some elements of process are essential-even
when the most detailed, prescriptive program is being mandated. Courts should
know this when ordering implementation or utilization of a specific educational
practice. The order must, at least, prescribe a teacher involvement process that
gives the teachers an opportunity to express their own preferences and views
with respect to:

1. choice of a specific program within the 'generic category' of program
mandated (e.g. choice of a specific peer tutoring model or a specific
model of cooperative learning);
2. planning the specific implementation steps including the time table and
other elements involved in introducing a new program; and
3. planning for their own training.
The rangb of choice can be minimal. The wishes need not be accepted. But
the opportunity to be heard, to express one's views and to be shown some
respect for legitimate concerns is clearly important in creating some sense of
ownership of the process and the outcome by those with a stake in the results.

is as important for preparing for implementation as it is for effective instruction.
Effective learning environments which acknowledge individual differences and needs,
characterized by high expectations and opportunities for satisfaction and success are important for all
learners.
Among the factors which have to be designed into a knowledge transferjutilization proces are
interpersonal and organizational dynamics, political consideration, risk analysis, m.chan=sn for
support approval and acceptano, technical requirements (eg.appropriate-tzs, applicability), preparation
requirements (eglend time, training, preparation), and the collection and analysis of qualitative and
quantitative data.
There is a need to collect information about the pemceptions of pers n to be affected by the
implementation proces Interpersonal transctionsinth.-information gateiring prcmes combin
ith
a feeling of utility about the information go a long way to develop confidence in a process and may
ultimately lead to trust
These clues for effective practice are based on a variety of experience. Th- conventional result is
typically a plan (strategic or otl) for a program, project or activity to be designed and implemented by the
participants.
Steph en B. Plumer,Improving SchoolsandAcademIc Performance:The Role of Knowledge Transferand
Um"l/zation (Apr. 1988)
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Side-by-side, another process is required: planning for an accountability and
monitoring system. Here, mandating parental involvement in developing a
detailed monitoring plan is essential. That will require making adequate
provision for parents to have access to experts and for parent training to equip
them to discharge the monitoring function. The cost of such monitoring ought
to be included in any remedial order.
Where the program itself involves institutionwide change to address
performance-related problems that require institutional resources beyond those
at the command of the individual classroom teacher, then additional minimal
elements of process to structureprocess are required. (Examples: ODDP, the
Comer system, and school-based management models).
Changing the total school environment (as distinguished from a particular
curricular change) may be essential where there is
1. disruptive behavior that impairs student learning,
2. parefit hostility based on a perception of abuse by teachers and damage
to their children's self-image; or
3. a "triage" pattern in which teacher expectations define and determine
who will survive and who will not within the first days of school.
Where these sources of resistance raise issues to be addressed, minimal
components of process include designation of essential participants, continuing
role of plaintiffs' counsel and experts, and clarification of whether the strategy
contemplates a formal redistribution of decision-making authority or merely an
opportunity for good faith consultation based on full disclosure and dialogue.
If plaintiffs are to maximize the opportunity for effective implementation and
minimize the likelihood of sabotage, they must seek to have some measure of
process mandated. The process must include a designation of participants and
a timetable and responsibility chart for each major activity:
planning, preparation and implementation
data collection and diagnostic analysis
specification of objectives, outcomes and milestones
allocation of responsibility with respect to
development of additional materials
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supervisory, administrative and instructional activities
logistical support and scheduling
development of a peer support system
(including rewards, recognition and incentives)
development and implementation of training, modelling,
simulation, practice teaching and feedback
provision for monitoring, reporting and evaluation
budgetary and workload consequences.
If these issues are not dealt with explicitly, then they will be resolved by
default and possible through a process of low visibility sabotage or highly
visible confrontations. It is best to get them specified up front.

PART II.
NEXT STEPS: WITHIN EDUCATION AND BEYOND

This Article began as an inquiry into the creation of a new set of rights:
rights to be, to become and to remain productive. Education was selected as the
starting point because education bears directly on becoming productive and is
the only sphere of governmental activity where all elements already exist that
might be needed to create an obligation to use knowledge. These include:
1. A statutory duty to utilize the most effective programs.
2. An underlying universal right to education so that deficiencies could
not be excused as a form of largesse.
3. State-of-the-art programs that actually work.
4. An authoritative institutional process utilizing a rigorous methodology
for designating effective, replicable programs.
5. Flexibility in funding including periodic increases to absorb the cost of
substituting programs-that-work for programs-that-do-not-work so that a
court need not fear usurping the legislature's appropriation function.
6. A high likelihood of tangible improvement if the obligation to utilize
statedof-the-art knowledge vere enforced.
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7. Knowledge on how to reduce risk of sabotage in implementation.
The remainder of this Article addresses two additional matters:
A. Ways to improve the process for developing, certifying and implementing
knowledge within the area of education;
B. Ways to extend the process for validating, certifying and securing the
utilization of knowledge to other fields.
After considering particular deficiencies and specific improvements that
might help in the education field, this Article calls for the creation of new
institutions capable of performing those functions needed to accelerate the
development, dissemination and utilization of new knowledge and new
technologies in order to address certain social problems more effectively.
Because of the functions needed, such institutions would combine features of
the Congressional Office of Technology Assessment and the Office of Medical
Applications of Reearch (OMAR) of the National Institutes of Health, and
would draw upon the experience of the Consensus Development Conferences
and the National Center for Health Care Technology.
A building block process would begin with education and extend outward,
step by step. The first step would be to address gaps and deficiencies in the
identification of effective educational programs. The second step would be to
expand outward to "basic skill training" in two productivity related fields, job
training programs and workfare programs, where effective and replicable
education programs provide a relevant baseline. A third step might involve
exploring ways to designate practices as "user hazardous" because associated
with unnecessarily and unacceptably high risks of failure. Next steps include
a process for designating "promising practices" (not yet proven effective or
replicable) and new ways to accelerate consensus building on "state-of-the-art."
Beyond this, we need nothing less than a vehicle for the planned evolution of
our society's capacity to learn - and to learn how to learn.
A. How Might the Processfor Securing Utilizationof Knowledge Be Improved
Within the Sphere of Education?
The process for identifying, validating, certifying, and securing the
implementation of effective educational practices has certain shortcomings that
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reduce the potential effectiveness of efforts to compel utilization of state-of-theart knowledge. There are gaps in coverage; the standard of proof excludes
"promising-but-unproven" practices; important sources of relevant information
are omitted or excluded; the capacity to evaluate relevant information needs
improvement; and there is a lack of incentives for innovative programs to seek
certification as effective and replicable.
None of these deficiencies pose a major barrier to begin enforcement of a
legal obligation to utilization of knowledge; but remedying them could
significantly increase the benefits that would flow from such an obligation. A
brief discussion of each follows.
1. Gaps in Coverage. Any concerted across-the-board effort to utilize stateof-the art knowledge in education would find gaps in the range of programs
certified by the Program Effectiveness Panel. Among these one must note the
absence of programs' in certain areas such as:
o
o
o
o
o
o

parent participation,
substance abuse,
advanced skills,
new approaches to testing, '
"school-wide improvement" strategies
exemplary middle school and high school programs

88. There are important and exciting innovations and models in each of these areas. Som- may not have
undertaken the kind of data collection needed for certification as effective and replicable. Parent groups and
other seeking to improve schools should be able to find out about such programs. even in though not
adequately validated. E.g. parent participation (Pa. listing, Epstein); drugs [Odessa], and Drug Free Schools),
school wide reform (Effective School Movement, Comer, Saturn Project, Chelsea School, Lzvin, School
Based Improvement, Success-for-Al), Vocational education (Benson).
89. Critics claim that the tests used measure the wrong skills, distort classroom instruction, fail to
measure critical thinking and other skills as important or mor important than isolated mastery of the bzsi.
See 'Not as Easy as AB or C, Newsweek Jan. 8, 1990 at 56-58 summarizes growing dissatisfaction with
the dominant fixation on tests noting 'We need to produce students who know how to think. And we need
new tests to help us, and noting that all 50 states claim ther students test above the national average of
statistical norm:
Test publishers only update th&ir norms when they create anew edition of a test. usually every seven
year. In the meantime, studet s are compared to a national standard that is sometime more than hnlf a
decade out of date. If achievemerd is improving nationally, the use of old norms will make a district appear
to be doing better than would the use of current norms. The better sores may not be due to better leaming:
some savvy schools now give classes in testing skills. And some- teache and principal now engage in
outright cheating. Clever administrators needn't go thzt far, instead soe simply encourage slower pupils
to be absent on the day of an exam.
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a exemplary vocational education models
o exemplary adult education programs
o exemplary job training programs.
These gaps are largely a product of history: those programs certified tended
to have their origin in grants made expressly to support innovative programs
under the old Title m of the Elementary and Secondary Education Act.
Evaluation of effectiveness was required for refunding.
2. Omission or Exclusion of Important Sources of Relevant Innovationsand
Important Sources of Information about Effective Education. Besides public
schools, there are other major "players" in the education field whose knowledge
and experience and contribution have received little recognition by the
educational establishment:
Private philanthropists-and projects like the "I have a Dream" Program,
Business and corporate participants-and projects that guarantee jobs or other
incentives,
Vocational education-where teachers are drawn from different
backgrounds, pedagogic styles are reported to be different, and success
rates reported to be exceptionally high,
Proprietary schools-which range from exceptional to fraudulent Parochial
schools and private non-profit schools-which surely have something
to offer if they compete so successfully for students with the public
schools Community service/school programs, and alternative schools
Media, software, and textbook publishing companies. 90 Testing

90. The media is a major educational force, for better or worse:
started off as a kind of electronic
'Sesame Street,' which reaches 11 million American households ...
Head Start, trying to reach poor children and better prepare them for school. Follow-up studies have found
that the show has accomplished that goal.
[K]indergartens across the country reported that most Sesame Street watchers arrived knowing the
alphabet and numbers. Ophthalmologist said it was easier to test young children's eyesight because they
could read the letters on the eye chart. And a psychologist said he had to raise the standards for a widely
used intelligence test for young children, the Stanford-Binet test, partly because of 'Sesame Street".
'Sesame Street' itself has grown more ambitious. During this season, "Sesame Street" will teach numbers
from 1 to 40 instead of the original I to 10. Big Bird, Emie, Bert and the rest of the Muppets will venture
into ecology and geography. Luis and Maria will decide what to do about day care for their new baby. Skits
have moved beyond teaching facts to exploring ideas like love, marriage, birth, death, cultural diversity and
peer pressure.
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companies like ETS whose tests define "success "9 and advocacy
groups like Fair Test that challenge the appropriateness of those
measures
3. Deficiencies in the Methodology Including A Standard of Proof That
Exchues 'Promising But Unproven" Practices.The Program Effectiveness
Panel has made significant errors in utilizing highly rigorous, widely accepted
methodology.' These must be corrected. Moreover, to the extent that the
quasi-experimental method is the exclusive methodology, it is inadequate
simply because it implicitly denies the relevance of highly impprtant
information and knowledge that does not meet its specific epistemological test.
Between the extremes of proven and not proven lies an uncharted continuum.
There are kinds of knowledge and degrees of validation other than those
prescribed by the quasi-experimentation methods.
The Program Effectiveness Panel has acknowledged this.

91. This field is undegoing constant challenge for possible sexual and racial bias. The testing v,ord
is undertaking new experiment Most tess have an academic orientation but a new asmsement sttegy is
now under davelopmen4 an
nemployment aptitude tesr called Worklink for student who will not be going
to college in order to create a closer link between schools and employers.
Students will be able to take an Employment Aptitude Test of general skills as well as oth pencil and

paper tests in particular vocational areas.[Worklink] will also have an clctronic resume with results
from the Employment Aptitude Test and other examinations stored electronically with other materias the
students choose to include. That information might show that John sold clothing and waited on tables in
a restaurant and did volunteer work at a local hospital. He might also include letters from employer=
regarding his dependability and from clergymen about his leadership ability as well as a note from the
school office about his punctuality. And Worklink will have a conmitment from schools to develop the
new credentials and agreement from business to use the materials when hiring.
Edward B. Fiske, Lesons: Trying to develop a wy to rewardgood =rdentswho don 't 8o to college, N.Y.
Ties, Nov. 15, 1989 at 26, col 1.
92. The JDRP-NDN [Joint Dissemination Review Panel-National Diffusion Network proce= is
conceptually round, but has many flaws in practice. First, the panel has tended to look for programa
with large effects, but has paid lam attention to experimental design. This has led to the acceptance
by JDRP of many projects which used fall-to-spring percentile or normal curve equivalent (NCE) gain
as criteria for program effectiveness;.the majority of the more than four hundred JDRP-approved
programs used such designs which have recently been found to greatly exaggerate program
effectiveness (see Gabriel, Anderson, Benson, Gordon, Hill, Pfannenstiel, & Stonchill, Sr*in8 the
smstanedachevenenrof Chapter I students 1985). Second, the evaluations presented to JDRP may
represent atypically effective sites rather than effective programs. Third, many programs approved by
the JDRP were developed to meet local needs, and do not lend themselves to replication elsewhere.
Robert E. Slavin, Restucturing Schools to Encure Succes for All Studens, ° Testimony before
Symposium on Improving Schooling for All Children organized by the Committee on Edu=dcon and Labor,
U.S. House of Representatives, November 13, 1989, at 9.
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"If,for example, a project sought to alter the disciplinary climate of
a whole school, it was rarely possible for locally developed projects
to collect data from an adequate control group (schools with a
similar student body, comparable problems, and a willingness to
participate) to meet the standards of experimentally designed
evaluations.""
It has made some accommodation in its methodology and has gone so far as
to specify that the use'of case studies would, under certain circumstances, be
acceptable. But more flexibility is needed.
The Panel's methodology is most difficult to use when it comes to efforts
to validate schoolwide or systemwide change. Critics charged that the panel
favored programs with quantitative data, and more specifically, those programs
with results that were measured by pencil-and-paper tests.
Over the years, the panel has come to appreciate that it needed a broader
concept of appropriate evaluation designs and acceptable evidence: For
example, in recent years, PEP reviewed a program whose goal was to involve
students in highly' acclaimed productions of Shakespearean theater. The
developers of that program sought to instill something more than simple book
knowledge of Shakespeare's work-they wanted to engage the students in
classical theatre and its rewards.
PEP claims that it has broadened the range of program claims and the types
of supporting evidence it will accept. It has changed its interpretation of
educational significance. And now, it will accept submissions relying on
qualitative data in the form of case studies. For PEP's purposes, a case study
can be defined as an evaluation based on comprehensive descriptions of
complex situations, recounting what happened and why.
Operationally, this rhetoric has not been matched by action. By contrast, the
medical world has demonstrated far greater willingness to face up to the
deficiencies of experimental methodology and to look for other approaches to
accelerate the assessment and utilization of innovation. This is doubtless
attributable in part to the life-and-death consequences of delay, in part to the
substantial economic forces driving hi-tech innovation and new pharmaceutical

93. Making the Case: Evidence of Program Effecdvene= in Schools and Classrooms (Criteria and
Guideltnesfor the U. Department of Education "sProgram Effectiveness Panel) at 10 (Office of Educational
Research and Improvement 1988).

TO REMAIN PRODUCTIVE

products, and in part to the need of regulatory agencies struggling with cost
containment issues to assess new technologies.' Nonetheless, education is big
business on a scale that rivals the health care industry. And the life-and-death
consequences of falling behind and dropping out are as.great.
The methodology for certification still is too restrictive because there is one
and only one category of approval. Even when a program is consistently
successful, there are issues of causation that may remain unresolved.
Dissemination prior to resolution of such issues could contribute significantly.
It may be sufficient to identify risk factors or to designate variables that have
not yet been eliminated without a full understanding of causation. If we know
what to do, we do not necessarily need to know why it works-so long as it
does. It should be possible to develop an expert panel system for identifying
and classifying "promising practices" and "legitimate experiments' using
criteria less rigorous than the quasi-experimental method. Much of what we
"know" comes from newspapers 5 and magazine articles and television

94. Thus, one commentary notes:
lMhe
present reactive system, triggered by questions from local carriers and intermediaries, must
be replaced af lant in part by a proactive approach- [A] potentially helpful project is the annual
emerging technology list that the NCHCT is developing. Baed largely on advice from the PHS research
agencies, this list will herald new advances and can aleft third-party payers to teas and procedurea still
in the experimental tage. It will also allow moe careful planning for data gathering to asure safety and
effectiveness before paymen
An approach that is now being considered for collection of data on selected new technologies also
may greatly facilitate decision making. In the so-called health research-health cam provision spectnm,
basic blo-madical research hypothetically leads to clinical research, then clinical application and clinical
trials, and ultimately use in the health care provision system. However, this orderly sequence is more
often the exception than the rule. A new technology often cross s the interface between research and
provision before clinical trials have been completed and safety. efficacy and criteria for use have been
defined, Likewise, the development of some technologies is delayed because third.party payers usually
will not provide reimbursement for experimental procedures, although they may be treatments of choice
for certain condition. Widepread application of a technology in practice should provide much important
information, but genera1ly reporting of such data is minimaL...
At this time, there is reason for optimism that a mechanism can be instituted to acquire data on
clinical experience with new technologies as they enter and diffuse through the provision sysn."
O.B. Towery, MD, Seymour Perry, MD, The Scientific BasisforCoverage Decisionsby ThLrd-Pany Paye ,
JAMA 1981; 245-59-61.

95. There are numerous journalistic sources of information about innovation. Albert Shanker's paid-for
cohmn in the N.Y. Times Week of the News in Review frequently offers new ideas and insights and cites
to interesting innovations and experiments. Ih contextual coverage supplied by a sensitive reporter in
describing a promising experiment is often far more informative than relatively sterile program abstracts.
Thus for instance, a recent article in the NY Tunes obs erves:
A generation ago, schools like Tobin were part of their communitiers with parents be-ddng up teachers
and children hearing consistent messages from all the grown-ups in their lives. But poverty, drugs and
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programs. Project historians and participant observers have been used. These
and other techniques' can give a better "feel" for the process than jargonsaturated program abstracts.
4. Lack of Incentives to Secure Certificationor Employ CertifiedPrograms.
When schools, teachers or parents deal with a problem of crisis proportions, no
resources or incentives are available for documentation of the process that may
make later replication and refinement possible. Likewise, there is little incentive
for schools to replicate what others have done; one gains attention, rewards and
resources by reinventing the wheel and putting one's own stamp on the
"invention".7 And once a project is successful, it is usually abandoned by
funding sources-because the glamor is gone; requests for "continuation funds"
are dismissed as a form of budget relief; funding sources prefer to be at the
cutting edge of innovation.
5. Deficienciesin InstitutionalCapacity.A legal obligation to utilize state-ofthe-art knowledge would cure or generate effort to cure some of these
deficiencies. Such* a legal requirement would create an incentive for
government and foundations to invest on a sustained basis in continuation,
refinement and replication.
But such a legal obligation will not remedy one shortcoming that underlies
the other deficiencies: the absence of any institutionalized responsibility and
capacity for making a sustained inquiry about the ways in which knowledge is
the disintegration of families have destroyed this compact, leaving schools with problems mot are
unequipped to handle. As a result, some schools have all but given up.
The article goes on to describe different facets of the effort at Tobin School.
96. Two examples of 'knowledge' that we are all familiar with that might bear scrutiny:
Product Rating based on specific tests such as Consumer Reports provide, and
Product Reviews which express expert reactions which, although subjective, can be very helpful in
giving a 'feel' for the product, its strengths and its weaknesses.
97. Thus, for instance, the Dade County Public Schools went nationwide with an ad in the New York
Tunes calling on the entire nation to collaborate with them in setting up 49 schools in their Saturn School
project by submitting proposals that include plans for improving student achievement and measuring and
reporting on student progress. Albert Shanker, 'Saturn Schools, Building from the Ground Up,' (Columm
Where We Standfpaid advertisement) New York Tunes, October 15, 1989, Section E. Week of the News in
Review, at 7. All six plans that finally merited School Board consideration came from Dade and appear
highly innovative. Charisse L Grant, 'Dade schools rate Dade ideas No. 1: Proposals for Saturn program
top national search lisr, Miami Herald, December 6, 1989, at lB. It is noteworthy that one Idea that was
apparently not considered was emulating the experiment being undertaken in Baltimore's 'Success for All
Program' which tries to put together all of the programs proven to be effective. Innovation sornetimes Is an
end in itself.
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produced, transferred and utilized." That is not a one-time inquiry. It requires
the development of an institutional capacity and commitment to knowledge
development and utilization-one that is capable of pro-active inquiry, rather
than just passively awaiting an application for certification.
Some researchers and scholars have pointed to a related gap: the need to
establish an independent research laboratory with the capacity to conduct (or
arrange for the conduct of) independent evaluations." Presumably, any such
institution would have to be linked to a system of dissemination to officials and
practitioners, who have a duty to know and to utilize state-of-the-art

knowledge.
If our society is to make more effective use of knowledge, it must stimulate
investment in its development. It must also find ways to accelerate the use of
knowledge- by practitioners." ° Within the sphere of education where a
certifying mechanism already exists, there is a need for fundamental selfscrutiny: a meta-process that will question each hidden assumption underlying
the work of the Program Effectiveness Panel and identify new ways in which
our society can enhance its capacity and those of its members to learn and to
learn how to learn. Without that, we will continue to proceed somewhat
98. The old National Institute for Education played that role for a tim-. The Office of Educational
Research and Improvement of the U.S. Department of Education ostensibly has this responsibility. But it
does not seem either organized or disposed to play a leadership role. Whatever else his failing, Secretary
Benrnet tried to assume a leadership role personally-and flamboyantly-but never built the institutional
capability needed to sustain the effort. The series of publications prepared under his directions on Schools
That Work gave impetus for a public relations initiative. But that is not the same as a sustained effort of the
kind envisioned here.
99. Evaluations of programs by external, independent evaluators would be essential in
ensuring the believability of program effects. If we are to invest htavily in a small
number of programs, it is critical that we are able to place a great deal of faith in their
evaluations. The federal government should fund one or mom independent evaluations
centers, whose job would be to oversee and assist in independent program evaluations
conducted by state and local education agencies and to conduct evaluations of their
own.

These independent evaluations are a critical final step in the development-evaluation
sequence._ Among other things, the knowledge that their products would ultimately
be subjected to independent evaluation on valid achievement measures not
specifically keyed to their own approach would force developers to conduct highquality evaluations themselves and to avoid designing strategies which essentially
'teach to the test
Robert E. Slavin, 'Restructuring Schools to Ensure Success for All Student" Testmony before
Symposium on Improving Schooling for All Children organized by the Committee on Eduction and
Labor, U.S. House of Representatives, November 13, 1989.
100. An institutional innovation developed by the National Institutes for Health to accelerate ue of new
developments in biotechnology by practitioners is one of a number of potentially useul models.
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blindly-and even those most deeply committed to improving the performance
of schools will find their best efforts frustrated.10 1
B. Ways to extend the process for validating, certifying and securing the
utilization of knowledge to otherfields
This Section examines whether and how an obligation to utilize knowledge
can be extended to other fields and other problems.
Previously we noted seven elements" ° that were present in the sphere of
education that made it the only appropriate starting point to establish an
obligation to utilize state-of-the-art knowledge. Only three of those are
absolutely essential:
a legally binding obligation
programs that work
an institutionalized process to designate programs that work.
Any attempt to extend the obligation to utilize knowledge to other fields would
have to insure that all essential elements were present or could be supplied.
Extending the Legal Obligation
Once a legally binding obligation to use knowledge is established with
respect to basic skills, it should not be difficult to secure either legislative or
judicial extension of that obligation to closely related programs. The easiest
place to extend that obligation is in programs that have an obligation to impart
those same basic competencies: namely job training programs and welfare or
public assistance programs with a mandate to improve employability.

101. Last year the Tobin School won an award for the highest improvenent rate in its District.
Yet, on standardized reading tests, Tobin's students fall further behind the citywide average the older they
get. And confoundingly, the students' performance on state-administered basic skills tests was good enough
to disqualify the school from receiving extra money for more reading and mathematics teachers. There Is no
justice,' Miss Short said. *My teachers can take a curriculum and produce scores, but we're not eligible for
money to have another reading teacher.' Xd at 26.
The students deserve better, they need not fall behind. The school deserves better;, it is making heroic
progress against great odds. Society deserves bette. greater use of knowledge that would bring all students

up to grade and align incentives with social policy.
102. They were: (1) an express statutory duty;, (2) an underlying universal right; (3) state-of-the-art
programs that actually work; (4) state-of-the-art programs that have been authoritatively certified as both
effective and replicable; (5) flexibility in funding combined with a modest increase in funding (6) a high
likelihood of tangible improvement; and (7) knowledge on how to reduce risk of sabotage in implementation.
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Some will object to any linear extension arguing that there are significant
differences in imparting basic skills to an older population handicapped by
negative experience in school and coping with additional barriers to learning.
So long as legislators and courts are convinced that some programs are more
effective than others and that that some kind of objective comparison is
possible, it should not be difficult to convince them to require that more rather
than less effective methods be used. The only appropriate exception is where
an untried method is being employed in a deliberate and well-conceived effort
to improve the state-of-the-art.
Establishing a legal obligation to use programs that work can be done by
legislation and by regulation."
Refusal by an agency to mandate use of effective programs (or programs
showing equivalent promise of results) can be made to appear as sanctioning
a waste of public funds. Officials are skilled at shifting the blame; they are
likely to be less willing to make a zealous defense of the right to proceed from
ignorance when success was within their grasp had they but used available
knowledge.
It should not be difficult to collect glaring examples of "defective program
design." One illustration may suffice.
In February 1989, following the civil disturbances by blacks during
Superbowl week, the city of Miami secured commitments from the state and
various job training agencies to operate a job training and placement program
for at least three months in Overtown, Liberty City and Coconut Grove. By the
last week in March, all three centers had closed. The Miami Herald reported
that the action was attributed to a high rate of no-shows at job interviews and
a decreasing number of applicants. The headline conveyed the official version:
Turnout, no-shows kill jobs program"°
Later in the article, the following explanation appears:
Salazar [regional manager for the Florida Department of Labor] said a
follow-up survey showed 64 percent of the people the state referred to jobs

103. Where program deficiencies have an rdvez=e disparzte impact on minority participants, such an
obligation already exists It should not be long before a minority welfare recipient challenges a cut-off In
welfare payments because of failure to make 'suitable progres" in mestering basic skills on ground, that

rue
the instructional method is known to be ineffective on such students and that continued
methodology operates with a mcially disparate adverse impact.
104. Charisse L Grant, "rDmout,

col. 5.

of mh a

no-shows kill jobs prograng Mlomf Herald, April 1. 1939. at 113
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failed to even show up for an interview. The reasons included lack of
transportation,lack of child care and lack of motivation, Salazar said.1"'
If there is one proposition well established in the job training/job placement
field, it is that support services such as child care and transportation are
absolutely indispensable to the success of a program."° In the job training
field, this omission amounts to a design defect on an order of magnitude equal
to anything that Judge Cardozo confronted in McPherson v Buick Motor
Company.107

The need for application of "state-of-the-art" knowledge is just as pressing
in the field of welfare reform where the Family Support Act of 1988 authorizes
and requires each state to establish a Job Opportunity and Basic Skills Training
(JOBS) Program for AFDC recipients that must include range of education
components. An analysis of that Act "raises the possibility that states may
develop programs and practices fundamentally inconsistent with knowledge
about what does and doesn't work in education."
States could comply with the act by simply requiring each teen parent who
lacked a high school diploma to return to high school until she reached 20 or
until she received a diploma. That is known to be a formula for failure. It is
highly likely.'

105. Id. at 2B, col 1.
106. A November 1987 report from the Rockefeller Foundation, From Welfare to Work: Minority
Female Single Parent Program, observes:
Fragmented services won't work.... "You have baby-sitting problems, transportation problems sometimes,"
one woman said. "And sometimes you don't have any money to even get here."
The report concludes with the following observation:
We now know, however, that any new effort at welfare reform that involves encouraging low-income
minority single mothers to seek careers outside their homes will certainly fail unlesa it Includes
adequately funded provisions addressing the participant's desire to be both mother and wage earner, and
enables her to gain the support and skills to do both.
107. 217 N.Y. 382, 111 N.E. 105 (1916).
108. In Wisconsin, the state's welfare reform program, called Leanfare, makes a family's welfare
benefits contingent on a child's school attendance. Reports indicate that the threat of sanctions results in
parents making up excuses for their children, teenagers forging letters of excuse, and teen-agers threatening
not to go to school "unless their parents buy them Reeboks or personal stereos." Isabel Wilkeson, "Cotly
Absences: Wisconsin Ties Welfare to Attendance in School." N.Y. Tunes, December 11, 1989, at 1, 14, col.
1. 150 successful appeals have been brought so far as a result of record keeping errors and the lack of a
capacity in the system to determine why the students are missing school, adequate advance notice to the
parents and the lack of any mechanism in place to help students or their families. The program does not seem
to contemplate the possibility that there may be a causal relationship between students missing school and
the failure of schools to educate those who do attend. Yet, one of the indicators of successful educational
programs is decreased absenteeism.
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There will be no shortage of horror stories illustrating graphically the failure
of officials to take the most basic precautions or to make the most elementary
adjustments needed to insure that a program does not fail. Legislators are less
inclined to defer to 'professional expertise' than courts, particularly when
confronted with evidence that problems could readily have been averted by a
minimal display of competence. A mandate to use available knowledge
has
particular appeal to legislator because they regard such a requirement as a nocost (or low-cost) item. Extension of the basic legal obligation (once
established in education) should be easy to achieve.
Idenifying Programs That Work
Most funding agencies, public and private, already have in place some
evaluation requirements and some mechanism, formal or informal, for
designating exemplary or model or promising programs. Developing lists of
successful practices and programs is not difficult. A literature search, a review
of papers delivered at annual professional meetings, and a formal or informal
nominating process will generate any number of programs claiming to be
innovative and effective. Requiring others to replicate such programs involves
creating a review mechanism that addresses the methodological objections..
Accordingly, the need for an authoritative institutional mechanism for siftingthe evidence and making appropriate designations emerges as the primary
obstacle to extension of the legal requirement beyond the sphere of education.
The simplest way to proceed would be simply to undertake to secure the
creation of expert review panels to certify programs that work."
This
Article urges more than that because a functional analysis suggests that more
is needed. Determining the kind of institutional mechanisms needed requires
inquiring what functions such mechanisms should perform. Once the functions
are identified, methodological and institutional consequences follow."'
There are essentially four functions that we know will need to be discharged:
(1) certifying programs as effective; (2) synthesizing or summarizing state of

109. Indeed, the obligation may already exist pursuant to congressibnal mandate for each agency and
department to designate an office of technology as:sassent. A GAO audit to determine the extent of

compliance with this requiremnt might generate the immediate establishment ofsuch panels as an acceptable
mode of implementation.

110. Determining the nature of those functions is a prerequisite to the next qu=tior how might

e

functions best be discharged. Thus, for instance, it is cer that the institution mu:t undertake rme evaluative

function. But that would still leave open numerous questions: should that function be performed by in-lmure
staff, by grant or contract, or by pan-ls? Should the pmcem be passive, depending upon programs applying
for certification-or active? Should th- data be collected by the program or by an independent organization?
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the art knowledge for dissemination; (3) addressing fundamental
methodological issues; and (4) strategic planning regarding year-to-year
priorities and institutional development The following discussion examines
ways each function might be performed, drawing upon models where relevant.
Function 1: A Mechanismfor Making Determinationson Claims to
Effectiveness and Replicability
This is essentially an adjudicative function, similar to that discharged by the
Program Effectiveness Panel. The procedures and experience of the PEP
provide a model-or at least a starting point. And the National Diffusion
network provides at least one model for dissemination and replication of
1
results.
The process overlooks much because using it requires a significant
investment of resources and the designation is of uncertain value. The
preparation of a submission is onerous and highly technical. The administrative
staff of most innovative projects are normally overburdened and underfunded.
There needs to be a way in which the costs of the application process could be
subsidized (by technical assistance if not dollars) for candidates who met
certain threshold requirements. And there needs to be a way in which the
designation, once secured, would provide a successful applicant with
professional recognition and preferred access to resources to enable it to refine,
validate and disseminate results.
A careful nominating process would help. It would "activate' the process.
And if it involved a series of screening stages, completion of each stage could
bring with it access to resources (in-kind or dollars) to enable a candidate to
prepare a more detailed submission for the next stage. In professional fields,
recognition may be as important and sometimes more important than dollar
resources.
The composition of the Program Effectiveness Panel has not been the subject
of debate or controversy. That is likely to change if there is a legal obligation
to make use of state-of-the-art knowledge. The issue of bias is likely to become
important. An effort to avoid bias should not reduce panel members to some
111. The National Diffusion Network provides funds to enable programs to disseminate information,
conduct workshops, prepare materials, arrange for visits. Some provision to cover the cost of such efforts
would strengthen dissemination. There needs to be thorough consideration of how this mechanism might be

made more effective. That requires provision for discharge of the third function: capacity to examine meta"
queions.
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lowest common denominator of bland professional conformity to prevailing
orthodoxies. The issues of diversity, bias, and financial interest has been
handled creatively in the procedures of the National Research Council, the
principal working arm of the National Academy of Sciences chartered by
Congress in 1863 to further science and technology and to advise the federal
government upon request. The Council is aware that nearly every individual
with relevant competence will have
backgrounds of connections and experience that constitute, or can be
construed by others as constituting, potential sources of bias in one
direction or another. For example, the perception by others of a committee
member's predisposed views can include his or her involvement in an
activity or an organization, such as a professional or trade association, an
industry or a company, 2that could be affected by the outcome of a
Research Council study."
The Council deals with this in three ways. First, it requires each committee
member to fill out a short "Potential Sources of Bias' form, listing professional
and financial connections and indicating any position taken in relevant public.
statements. Second, bias is viewed as an as set rather than a liability, so long
as it does not involve unacceptable conflicts of interest. The bias of individuals
is dealt with by additional appointments to a committee to insure overall
balance. Third, the agenda for the first meeting of every committee puts the
issue of bias on the table and requires the committee to discuss not only the
general question of bias but the circumstances of individual members and the
balance of the group as a whole. "'
Function 2: Knowledge Synthesizing and Consensus Development.
Designating effective programs at best generates a highly fragmented
presentation of relevant knowledge. The process of introducing new knowledge
into an area of professional activity requires more than a case-by-case

112. General Informaton for Members of Committees of the National Research Council, at 13.
113. 'Iis discussion covers menber"s sources of research support, relevant aflillations, and any
pertinent public positions taken on related policy issues. Records of the initial and annual discussions am
kept as a part of the committees files. This procedure helps to maintain alertness to the issue of possibL
prejudi and enables committee mubers to remain awam of each other's pertinen carmedlons and
positions 7, if any.' Id at 14.
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determination of effectiveness. Without a larger context, isolated instances of
excellence have little meaning or utility. There needs to be a method of
synthesizing relevant knowledge about new approaches and new knowledge
that enables practitioners and ultimately consumers to understand where the
new knowledge fits in to a total context. That calls for an assessment of
alternatives and an overview that maps the relationship of each of the parts to
the problem or need, taken as a whole. 114
Accelerating the use of new knowledge about what works and what does not
work requires more than piecemeal certification. It requires a synthesis of
expert knowledge on a field."
Fortunately, there is a process for

synthesizing knowledge that has been in use for more than a decade and that
might serve as a model for more general use: the Consensus Development
Conference sponsored by the National Institutes of Health. 116
A Consensus panel is convened by NIH staff and the particular bureau
sponsoring the conference. The panel has responsibility for preparing the
Consensus statement. A group of experts is selected to present papers to that
panel. The general public and interested groups are invited to participate. One
group plans the conference; a second supplies the evidence; a third deliberates
and concludes. The process is a highly compressed one:
114. Objective description varies with one's perspective; the variation increases when it conmes to

interpreting results and comparing alternatives. There will be disagreement about claims made on behalf of
any new approach or technology; competitors will attack proponents will claim miracles; and both
practitioners and the public will be mystified or overwhelmed. Some of the issues will be highly technical.
Where multiple disciplines address the same or related problems, each will hold itself out as more efficacious
or relevant. Even within a general discipline, specialists and generalists, researchers and practitioners will
differ.
115. Two illustrations may help. In medicine, the FDA may license a particular drug after clinical trials
but the practitioner has to decide about a total course of treatment that may include drug therapy or diet or
exercise or new surgical interventions. Knowing that anew drug has proven efficacious is only one element
of the knowledge needed to determine utilization. In education, individual tutoring, computer aListed
instruction, continuous learning, cooperative learing, applied learning all can affect student performance.
Knowledge that aparticular computer program ora particular form of cooperative learning has been certified
as effective and replicable is only one factor in the decision to use or not to use.
116. The purpose of the conference is to evaluate the available scientific information on a biomedical
technology and to produce a Conserus Statenent that advances understanding of the technology or
issue in question (assessment) and that will be useful to health professionals and the public at largo
(transfer). A broad-based panel listens to the scientific data presented by experts, weighs the
information, and then develops a Consensus Statement that addresses a set of questions previously
posed to the panel This statement is an independent report of the panel and is not apolicy statement
of the NIH or the Federal Government. Office of Medical Applications of Research, National
Institutes of Health, Guidelines for the Selection and Management of Consensus Development
Conferences at 1 (1988).
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The Conference program begins with a preliminary panel orientation and
discussion the day before formal proceedings begin. The frst day and one half
consist of a plenary session in which speakers present evidence followed by
open discussion among panelists and audience. On the evening of the first day,
the panel meets in executive session and begins drafting the Consensus
Statement. Starting noon of the second day, the panel again meets in executive
session and completes drafting the Consensus Statement. The following
morning the statement is presented publicly, modified at the discretion of the
panel on the basis of comments made by the audience, and adopted formally
by the panel.
In an incredibly short period of time, there is a presentation of knowledge
and data by persons selected to present papers, scientific exchanges,
identification of gaps in knowledge, definition of outstanding controversies,
public dialogue, drafting, revising and finalizing a statement that provides a
reasoned and carefully documented response to questions posed about the new
technology.
The model compresses a number of processes, generates an authoritative
consensus, provides for public input and can be structured to achieve
widespread dissemination. The documents produced are impressively lucid and,
considering the complexity of the topics, remarkable for their brevity and
information content. The process could contribute significantly to accelerating
the distillation of new knowledge-in a context-for use by practitioners and the
general public."'

117. More than 60 such conferences have been held at an average coct of $90,000. Different conu
statements have had varying impact on physician behavior. Thus, the cor=u statement that had the

greatest impact weas one on breast cancer screening which resulted in widespread compliance with
recommendations limiting routine marunographic screening. A second conference cited as having major

impact involved recommendation of a two-stage procedure in which a biopsy was followed by surgery (if
indicated) at a later date rather than while the patient was sd on the table. Ot= conferen had little or
no effect. But there is widespre.d agreement that the process itself s effective, if sormne-nat grueling.
Experience has lead to a number of recommended refinements:

- need for an outside advisory body to improve the selection of topics and to set prioritics amn-,
approa.ches to be assessed
- development of a comprehensive synthesis and analysis of available literature in th- form of a

background paper that would be subjected to peer review before the conference
- improvement in the process of selecting panelists so as to include a broader search for appropriate
participants
- provision for panelists to return within a few weeks after the conference to review their original
recommendations developed as part of a 'grueling night session' in order to develop th-final version
- inclusion of citation of appropriate references

- steps to insure that minority views are not submerged or obcued
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Function 3: An Epistemological Function that Addresses Fundamental
Questions of Methodology
Quis custodiet ipsos custodes is a generic question. There is always a need to
watch the watchers, evaluate the evaluators, hold authority accountable.
Questioning the assumptions of those who authenticate knowledge is at least
as essential.
A self-reflexive function is essential, one that asks epistemological questions
and subjects ongoing efforts to constant scrutiny and challenge in order to
increase effectiveness. In the real world, much of what we "know" has not been
established by clinical trials with double blind controls or by the quasiexperimental method. Any effort to accelerate the use of new knowledge raises
fundamental questions.
What does it mean to know something works? How soon can we make use
of new approaches-even before they are fully proven. The struggle that the
Food and Drug Administration has had in responding to the frantic demands
of AIDS victims epitomizes the tension between utilization and knowledge
verification.
No expert consensus is self-validating; it must be subjected to constant
revisiting. And even then, there will always be challenges to the prevailing
orthodoxy that may contain a fundamental insight which will initially be
rejected as heretical, only to be incorporated in a new synthesis or new
paradigm that becomes, in time, the New Orthodoxy.
How does one create a process that keeps subjecting assumptions to
challenge? A short-lived experiment, the National Center for Health Care

- accelerated response to advances that affect previous recommendations

- direct mailings, satellite television transmission to relevant audiences, expanded dissemination efforts.
The consensus conference is said to have 'borrowed from three models: (1) the judicial process, where
evidence is heard by knowledgeable but impartial judges or by juries of peers; (2) the scientific meeting,
where experts discuss their work with peers in a collegial manner, and (3) the town meeting where a forum
is provided for all interested persons to express their views."Fitzhugh Mullan and Itzhak Jacoby, The Town
Meeting for Technology: The Maturation of Consensus Conferences," JAMA, Aug. 23/30, 1985-VoL 254,
No. 8, at 1068.
The primary limitation of the process as now implemented is that its avowed focus is limited to
considerations of efficacy and safety. Another office, the National Center for Health Care Technology,

addressed other critical parameters of innovation: economic, ethics and social policy. Zero funding
effectively closed that office in 1982; that action is suspect because it came in response to pressure from the
American Medical Association and manufacturers of medical equipment who clamored that It impeded
innovation.
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Technology, came up with several approaches" , among them (1) an annual
compilation of technologies under development; (2) a priority setting
mechanism for selecting technologies for assessment; (3) an information
gathering system to identify important advances gained in practice; and (4)
strategies for going beyond the consensus-development conference by initiating
evaluations of new technologies when new areas of research were uncovered.
Each of these constitutes an innovation initiated by staff of the National
Center for Health Care Technology operating under a clear institutional
mandate. This suggests that some kind of critical mass in staff, resources, and
institutional memory is needed to generate the expertise, identify new sources
and levels of knowledge, create new evaluation models, assess present barriers
to knowledge utilization, and develop new approaches to dissemination and
utilization. If nothing else, it is essential to refine our thinking about
innovation as a form of experimentation on human beings,
sources of resistance to knowledge utilization,
sources of emerging knowledge, and
criteria for identifying and legitimizing new categories of knowledge.
In a media age, much of what we know or think we'know, is determined'by
newspapers, magazines and the electronic media. Legislators, executives, judges
all make decisions based on knowledge that has no (or an extremely low)
formal status in the hierarchical structure of scientific acceptability. We clearly
need to develop increased institutional capacity to assimilate and distill
knowledge from the "lower" end of the spectrum that extends from personal
and episodic experience to popular journalism all the way along a spectrum
where the paradigm is a randomized, controlled, double-blind clinical trials
implemented according to a minutely prescribed protocol.
Function 4: A Strategic Planning Function
Every problem is susceptible of constant reconfiguration. Every solution is
inherently contextual. To define a problem is to dictate the terms of solution
-so the characterization of a problem is a strategic decision with enormous
118. In order to avoid stifling innovation, the Center's poation was that only in unusual circiaces
involving serious ethical or legal issas should a technology in the emerging ph3--e becom a candidate for
a full blown assessent. Seymour Perry, The Brief Life of the National Center for Health Car
Techmology," New England Journal of Medicirn, VoL 307, No. 17, 1095 (Oct. 21, 1932).
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policy implications. To select the appropriate discipline or classification may
be to determine outcome: if your only tool is a hammer, every solution has to
look like a nail.

The problems of social justice in this country have been addressed within the
last few years by numerous major reports. Each addresses in one way or
another, many of the same problems and social injustices. But the conceptual
organization varies and the organization of the report shapes the substantive
response.
Sometimes, we see the issues addressed in terms of problem area as if each
were a closed, watertight compartment: race, poverty, crime, economic
development, growth, inflation, productivity, balance of trade. Sometimes,
problems will be characterized in terms of the "appropriate" professional
discipline: medicine, public health, teaching, science, industrial engineering,
business, economics, law, etc.
Yet we know that a decision about how to classify a "problem" can
determine both the diagnosis and the remedy. Thus, when case workers look
at an individual problem, they see the need for multiple referrals, coordination
and case management; community organizers see institutional or social
pathology calling for collective activism; lawyers see class action suits and test
case litigation; and moralists or'psychologists may see the problem as evidence
of a society's overpermissiveness or intolerance toward deviation from a norm.
Prestigious reports on the same, or overlapping subjects, will develop
different characterizations and different recommendations because of how they
choose to organize the subject. One report will be organized around different
stages in the life cycle of an individual: pre-natal, infant and early childhood,
childhood, adolescence, adulthood, and old age. Another will take the
individual as a starting point for moving outward to one or more concentric
circles: from individual to family to neighborhood, community, metropolitan
area, state, region, nation, hemisphere, and globe. Elsewhere, we will see the
world divided into dichotomies for analytic and diagnostic purposes such as
the market economy and the non-market economy. An historian may view a
social problem as the consequence of utilizing pre-industrial, industrial, or
post-industrial (or first, second or third wave) solutions.
There is no right or wrong way to divide the world. Each choice has

consequences. And those who make the choice, dictate the consequences, if not
the details, then the broad parameters. None and all are right, the question is
what works, who defines what works, and what criterion one applies to
determine whether a response has "worked.' In short, the process of
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characterizing and classifying is in fact a strategic decision with major
ramifications in terms of policy, approach, resource allocation and
responsibility. One can radically change the extent to which a problem is
deemed amenable to solution or at least, amelioration by how one characterizes
it. Any effort to augment the capacity of our society to make use of new
solutions should entail a more active process of speculating about alternative

characterizations in which problems can be configured.
There are two ways to describe the process, both valid. One is to regard the
act of characterization as "strategic planning." That is essentially a form of
professional (usually multi-disciplinary) judgment about what approach will
yield optimal results. The second is to characterize the process as a form of
political enfranchisement: each constituency (however defined) organizes facts
to present a problem in a way that will support the response being sought.
In allocating scarce investigative resources to identify a problem or assess
alternative solutions, it makes sense to combine both approaches. Two
governmental bodies now try to do this, albeit imperfectly and
unsystematically. Both the General Accounting Office and the Office of
Technology Assessment respond to requests from individual members of
Congress and to requests from congressional committees for studies. Both
allocate a portion of their resources based on an internal staff process that
utilizes expertise and multi-disciplinary perspectives to identify priority subjects
for inquiry. To justify continued appropriations, both agencies have to be at
least minimally responsive to congressional needs. Congressional needs
sometimes equate with majoritarian needs, sometimes with special interest
needs and sometimes with minority needs. Seniority, party structure, committee
and subcommittee chairpersons exercise power that some would characterize
as disproportionate. Expertise and enfranchisement can co-exist and
complement eachother. But even a casual observer would add: the level of
discourse in the public sector and the degree to which that is affected by
changes in political fashions clearly demonstrates the need for a
complementary, corrective independent sector.
Responsibility for investment in innovation is spread throughout executive
branch funding agencies, private foundations and, in some cases, universities.
Some regard themselves as in competition with others - for leadership status.
Grant applications often contain new ideas and analyses that are three to five
years away from achieving respectability or even recognition. Thus, in any
attempt to identify and cull new knowledge, public and private funding
agencies represent a unique source of knowledge and often unique expertise.
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None has a monopolistic lock on truth or knowledge or innovation. Some are
imbued with a particular normative commitment to a problem or a viewpoint
or a constituency. Many use advisory boards, readers and review panels in
evaluating proposals to innovate and in determining whether to renew a grant
when the results appear promising. Among foundations and government
agencies, each has its own posture on risk taking and that posture changes from
year to year.
Ideally, a vehicle designed to engage in the kind of strategic planning that
embodies both an enfranchisement process and a multi-disciplinary perspective
would include a formal vehicle for "representation," a formal mechanism for
enlisting multi-disciplinary perspectives and a method for drawing upon the
"idea pool" contained in the cumulative grant applications, renewal applications
and evaluations received by all funding sources. And in theory, it would be
useful to tap into the intellectual resources of universities and think tanks that
constantly undertake in-depth studies. Realistically, by the time such a
superstructure emerged, it would have sufficient bureaucratic rigidity as to defy
its raison d'etre.
Toffler's concept of an "ad hocracy" (as distinguished from a bureaucracy)
has a certain appeal. A small coordinating office formed by a consortium of
foundations working in formal or informal concert with key government grantmaking agencies might provide the optimal starting point. The task would be
to create
- policy advisory bodies that enfranchised the appropriate perspective,
- task forces composed of experts drawn from disciplines and institutional
sources to develop strategic planning documents for submission to the
policy advisory bodies,
- review panels designed to certify projects along a continuum ranging from
innovative-but-unproven to certified-and-replicable,
- staff with the capacity necessary to undertake the development of
appropriate consensus development conferences (including the capacity to
implement dissemination strategies,
- a legal unit able to advise on appropriate legislative, administrative and
litigation issues, and
- expert witness panels equipped to testify on the state-of-the-art in disparate
fields.
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In making strategic decisions about how to characterize a problem and to
whom responsibility for it ought be assigned, we are really talking about a
process of enfranchisement for two groups: (1) the present consumers and
producers of the world they elect to create-and (2) the trustees of future
generations of consumers who will inherit the earth in whatever condition we
see fit to pass it on.
When it comes to enfranchisement though policy advisory bodies it is
important that three perspectives be adequately represented:
- the consumer perspective,
- the producer perspective, and
- the trustee perspective.
We need not house all of these functions under one roof. If we try to, we
will probably get it wrong the first time. That is to be expected. We can at
least make a start, an experimental start.
We had best get on with the task. We have the knowledge to make a
beginning. Wecan create the capacity to respond effectively to what we learn.
The only error we must avoid is that of wilful ignorance.

